FOREWORD
In an effort to protect the environment and biodiversity against the potential
risks of genetically modified organisms, the Cartagena Protocol on Biosafety
-the first international document that is of a binding nature in this area- took
effect around the world on 11 September 2003 and in Turkey on 24 January 2004.
The protocol seeks to ensure an adequate level of protection in the field of the
safe transfer, handling and use of living modified organisms resulting from
modern biotechnology that may have adverse effects on the conservation and
sustainable use of biological diversity, also considering its risks to human health,
and specifically focusing on transboundary movements.
The Biosafety Law, which was prepared by taking the Cartagena Protocol, the EU
Acquis, the situation and needs of the country into consideration, was approved by
the Turkish Grand National Assembly on 18 March 2010, published in the Official
Gazette no. 27533 of 26 March 2010 and entered into force on 26 September 2010.
The Biosafety Law aims to establish and implement a biosafety system in order
to prevent the potential risks of the genetically modified organisms and products
thereof obtained through modern biotechnological means within the context
of scientific and technological advancements and protect human, animal and
plant health; safeguard and ensure the sustainable use of the environment and
biological diversity and to determine the procedures and principles governing the
control, regulation and monitoring of these activities.
Within the scope of the Biosafety Law the “Regulation on the Genetically Modified
Organisms and Their Products” and the “Working Principles and Procedures of
the Biosafety Board and Committees” were published on the Official Gazette No.
27671 of 13 August 2010.
In order to develop the capacity needed for ensuring biosafety within the scope
of the national and international legislations, the project titled “Support for

PRESENTATION
the Implementation of the National Biosafety Framework of the Republic of

Genetically modified organisms (GMO) and other products with such organisms

Turkey” was prepared and accepted by the Global Environment Facility (GEF).

are intruding more and more in our lives and the number of debates on such

The project was implemented between 2013 and 2017 under the coordination of

organisms is steadily increasing in the social life. Although GMOs and planting

the Directorate General of Agricultural Research and Polices (DGARP). Within

GM crops are banned in Turkey, they are allowed to be imported to be as animal

the scope of the project, five guidelines were prepared by considering the works

feed. It is known that there are various legal problems regarding the processing

of national consultants and the contributions of the relevant partners obtained

of imported GM products as animal feed.

during the workshops, which were conducted at the preparation stages of some
of the guidelines. The following guidelines have been developed: “Application
Guideline”, “Technical Guideline for the Risk Assessment of Genetically
Engineering Crops and Derived Food And Feed”, “Socio-economic Evaluation
Criteria for the Decision-Making Process Regarding GMOs and Products”,
“Guidelines on Control and Traceability of Genetically Modified Organisms and
Products” and “Legal Guideline”.

In the legal world, the unification in execution is of high importance. Arriving
at different decisions for similar cases crumples the confidence and respect to
law, thus affecting individuals’ consciousness of compliance with laws. Although
there are not any two exact same cases, it is natural that there are not any two
decisions cast in the same mold; however, this does not change the requirement
of arriving at similar decisions for similar cases.

Our General Directorate considers the works conducted for raising public
awareness during the project, the documents prepared as outputs of the project

This guide aims to shed light upon the issues of legal importance regarding

and overall project experience significant gains. I hope that these guidelines,

genetically modified organisms and products as well as making a contribution

which were prepared within the scope of the project, will be useful. I also

to the process of building a common language in the legal world. A common

congratulate and thank everyone who contributed to the project, especially the

language will ensure the unification in execution.

UNEP-GEF Portfolio Manager (Biosafety) Alex Owusu-BINEY, Project Assistant
Birgül GÜNER, Project team consisting of Hilal YÜCE ARSLAN, Ayfer ŞAHİN
and Serdar AYDEMİR, national consultants Professor Emine OLHAN, Professor
Mustafa Fadıl YILDIRIM, Associate Professor Remziye YILMAZ, Dr. Seval ÜNALAN
and Fatih KAYA.

The Turkish Legislature approved the Law on Biosafety on March 18th, 2010
with regard to GMOs and GM products which have constituted the topic of
heated debates in recent years. Enactment of the law constituted an important
regulation for the Turkish law. However, the density of debates also reflected on
the preparation period of the Law on Biosafety. In a manner of speaking, fears
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gave the law its shape. As expressed righteously by some, one may be subject

						Project Coordinator

to heavier legal, penal or administrative sanctions for the activities related to
GMOs and GM products than the activities of heroin manufacturing and cannabis

cultivation. Given the fact that sanctions proposed by the legal order are actually
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a reflection of the hierarchy of legally protected values, it is automatically

NATIONAL BIOSAFETY

revealed that similar values should be subject to similar sanctions. Under the
light of these evaluations, the Law has been reviewed in terms of legal, criminal
and administrative sanctions and the flaws and contradictions on the Law were
pointed out. In other words, this guide does not only aim to ensure the unification
in execution, but also serves as a guide to the Legislature by means of the legal
assessments it has.

I hope this guide will be beneficial to whole community of practice.

Prof. Dr. Mustafa Fadıl YILDIRIM
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CHAPTER

1
CIVIL LIABILITIES
IN THE LAW ON
BIOSAFETY

CIVIL LIABILITY OF INDIVIDUALS
UNDER THE LAW ON BIOSAFETY (art.14)
Prof. Dr. Mustafa Fadıl YILDIRIM

INTRODUCTION
The Law on Biosafety (No. 5977) was approved on April 18th, 2010 and came into
force six months after its publication in the Official Gazette (art.17) [1].
Although the Law filled the regulatory gap that had been long criticized, it still has
been subject to criticism for the last six years in many aspects. Insofar as reflected
on public opinion, these criticisms have been mostly focused on the issues that
Turkey will be filled with genetically modified organisms by means of this law,
[1] In Turkey, the issue was first decided to be regulated under the “Regulation on the Import, Processing,
Export, Control and Inspection of Genetically Modified Organisms and Products for Food and Feed
Purposes”. This regulation banned the import and use of all crops, commodities, derivatives and products
containing or derived from GMOs until approval had been given by a Scientific Committee established in
the Ministry of Agriculture and Rural Affairs. Following the regulation, all imports of commodities and their
key derivatives of soybeans, rapeseed and corn became almost impossible. The Council of State cancelled
Article 11 and Article 20 of the regulation. The appeal lodged by the Ministry was accepted by the Council
of State, Plenary Session of Administrative Law Chambers, and the enforcement of some of the Articles of
the Regulation was postponed to March 1st, 2010. The Law on Biosafety came into force on September 26th,
2010. This Law aims to meet the needs in this field with the “Regulation on GMOs and Products”.
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thus Turkish farmers will lose their chance to compete and the health of future
generations will be under threat .

I. THE CONSTRUCTION OF CIVIL LIABILITY UNDER THE LAW ON BIOSAFETY

[2]

This study aims to address the civil responsibility under the Law on Biosafety and

A. GENERAL

[3]

to remove public’s hesitations about this issue.

In Article 14 of the Law, the Legislature defines civil liability using the subtitle “Basic
principles of Responsibility”. The article includes the following provisions: “(1)
Those who perform activities related to GMOs or products thereof are responsible
of the damages on the protection and sustainability of human, animal, plant
health, the environment and biological diversity even if they have duly obtained
permits under the present Law. This responsibility is also valid even if no damage
results from a GMO or its product thereof, in cases where it is understood to be
not complying with the conditions stated in the application and in the decision.

[2] For opinions and debates, see Kaya, S., Law on Biosafety and Assessment of GM products, Ekonomik
Forum, Ağustos 2010, p. 2 ff.; Özen, M., Crimes Specified in the Law No. 5977 on Biosafety, Türkiye Barolar
Birliği Dergisi 2014, V. 113, p. 283 ff.. For the report prepared by Graham Brooks claiming that the Law
causes important economic damages, see “Economic impacts of the Biosafety Law and implementing
regulations in Turkey on the Turkish importing and user sectors”, http://www.pgeconomics.co.uk/.
According to Brooks: “The operation of the GMO regulations in Turkey has had a significant negative impact
on the Turkish agri-food chain. There has been considerable trade and market disruption, a significant cost
burden (of over $0.8 billion) and commercial difficulties for many operators. The on going annual cost can
reasonably be expected to be between $0.7 billion and $1 billion and could be higher.

food, feed, processing or consumption purposes, import and transit passage of
GMOs and products thereof without obtaining a permit and those who release
into the environment and produce GMOs are responsible of all sorts of damages
resulting from said activities. (3) In order to attribute an inflicted damage to
GMOs, the damage must originate from the new characteristics of the organisms,

With an expected widening discrepancy between the timing and nature of new GM event approvals in Turkey
compared to major cereal and oilseed raw material supplying countries, and the rapid ‘pipeline’ of new
traits and combinations of existing/new ‘stacked’ traits being approved for use in global agriculture, the
negative impact is likely to get progressively worse. The longer term implications of the GMO regulations
for the agri-food sector in Turkey are, therefore, likely to become increasingly negative with:

their reproduction or modification or the transfer of the organism’s modified

Reduced profitability; Possible re-location of processing facilities outside Turkey (ie, lower levels of income
and employment generation as jobs and investment are exported); Those at greatest risk being small/
medium sized businesses that dominate the Turkish food sector; Greater levels of legal and business
uncertainty, which reduces business confidence, adding to negative economic impact; Possible reduction
in consumer product choice and higher prices.

in agricultural, forestry, food and feed products is taken into consideration. (4)

If these significant negative economic impacts are to be avoided, the Turkish GMO regulations should be
applied through a timely application of a science based approval system. At present, it is neither timely
nor science based. Given Turkey is in a customs union with, and has applied for membership of, the EU,
a GMO approval system that ‘shadows’ the EU system would at least GMO regulatory impact in Turkey 12
represent a positive step forward relative to the current Turkish regulations10. The EU’s GMO approval
system is, however, far from a ‘model’ in terms of timely delivery of science-based decisions, with constant
political interference in its decision taking process. Nevertheless, it represents an improvement compared
to the Turkish regulations and could form a first step towards the development of an effective, efficient
and science based system”. Also see Haspolat, I., Genetically Modified Organisms and Biosafety, Ankara
Üniv. Vet. Fak. Dergisi 2012, V. 59, p. 75 ff. For Turkey’s Biosafety Road Map, see https://www.afad.gov.tr/
Dokuman/TR/120-201410101111-gdo-son.pdf .

decision or otherwise, and those who commercially produce, process, distribute

[3] We have been dealing with this issue for a long time and produced various works regarding the transfer
of problems experienced in this field to the legal world. For our works, please see Yıldırım, M. F., Gen Teknik
Uygulamalardan Doğan Hukuki Sorumluluk (Gene Techniques – Civil Liabilities Arising from Practices),
Ankara 2008; Same author, Symposium on the Liability for Genetically Modified Products, Liability and
Compensation Law, Gazi University Faculty of Law, Ankara 2009, p. 233 ff.
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(2) Those who exercise activities of contained use, placing on the market for

material to other organisms. In the determination of responsibility arising from
the damage, if the damage in question is originating from the genetic modification
Those who cause or aggravate damages due to handling the GMO’s placed on the
market for any purpose whatsoever in a manner contrary to the conditions of the
or market the same are severally responsible of these damages. (5) Those who
place on the market, commercially process, distribute or market the GMOs and
products thereof are obliged to inform one another about the possible damages
and responsibility arising there from. (6) Those who handle GMOs are obliged to
cover the expenses of the measures required to be taken according to the results
of the risk assessment in order to prevent or alleviate any eventual damage to the
environment. Those who are responsible of damages are also obliged to cover the
expenses of restoring the damaged or destroyed elements of the environment to

15

their original forms or replacing them with identical elements of the same value.

are held responsible for the damages on the protection of human, animal, plant

(7) The right to claim compensation for the damages inflicted by GMOs and GMO

health and on the sustainability of the environment and biological diversity.

products continues for two years after the suffering party realizes the emergence
of the damage and the identity of the responsible; and in any case for twenty years
after the occurrence of the event that caused the damage. (8) The aforementioned
responsibility dispositions do not apply in case it is determined that the damage
is caused by natural disasters such as flood, hail, landslide, earthquake or gross
negligence of those who suffered the damage or of third parties.”
This article, comprised of eight paragraphs, is extremely long and a little
complicated. Therefore, it would be better to go step-by-step.

Since “fault” is not mentioned in this article, it is seen that strict liability has been
adopted for this first possibility. The fault principle, dominated on the Turkish civil
liability, for contractual and non-contractual responsibilities has been amended by
this special provision. Therefore, irrespective of the basis of the liability, there is
no requirement to analyse “fault”.
“Those who perform activities related to GMOs or products thereof” are the
subjects of the responsibility specified in the first subarticle. It should be noted
that the scope of performing activities related to GMOs or GM products is extremely

First, it should be indicated that the article does not form a new basis of

broad. Since there is no descriptive phrase before the word “activity”, the subjects

responsibility, but includes some special arrangements about the conditions and

are responsible for all kinds of activities within the scope of this paragraph. Not

scope of responsibility. This could be understood from the subtitle “Basic Principles

only those conducting commercial activities but also those conducting scientific

of Responsibility”. Another basic principle specified in the article is that “it is free to

studies or the actors involved in the permission process for such products (Biosafety

perform activities related to GMOs or products thereof as a principle” and obtaining

Board, Board Member) are able to be held responsible in terms of this subarticle[4].

a permit to perform such activities is not always required. This principle can be

Similarly, those who were involved in transportation of permitted GMOs and GM

deduced from the lack of a provision that requires obtaining a general permision.

products or trading them to be used for animal feed were held responsible as

Since the article does not provide a new basis of responsibility, “contractual” or
“non-contractual” liabilities might be in question. In other words, there may be
a contractual relationship between the damaging and damaged party, as well
as a non-contractual relationship, i.e. a relationship including obligations such
as delict, unjust enrichment or negotiorum gestio. By doing so, the Legislature
provided the observance of these provisions regarding the type and compensation

per this provision. In our opinion, it is required to read the statement “performing
activities” together with the second paragraph thereof, and to understand it
as “exercising activities of contained use, placing on the market for food, feed,
processing or consumption purposes, import and transit passage of GMOs and
products thereof without obtaining a permit and releasing into the environment
and producing GMOs”.

of the damage regardless of the basis of the liability between the damaging and

Under the first paragraph, this responsibility is also valid “even if no damage results

damaged party.

from” a GMO or product thereof, in cases where it is understood to be not complying

The degree of liability increases or decreases depending on certain possibilities.
The first possibility specified in the article is “to perform activities related to GMOs

with the conditions stated in the application and in the decision. The responsibilities
of those who perform activities by obtaining a permit are aggravated in cases where

or products thereof by obtaining permit”. Those who perform such activities by
means of obtaining a permit (for instance, those who are involved in importing
products approved by the Biosafety Board and engaged in commercial activities)

16

[4] Although it is said that the Legislature did not aim to expand the scope of liability this much, such aim
should be deduced from the article. Although the Legislature’s aim is important in interpreting the article,
it is the law text that is binding, not the reason. Therefore, it is inevitable that the provisions of this article
in thei current form will lead to some undesirable outcomes.
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there are any missing information and documents required for the application and

prove that his/her actions are not suitable for causing damages in concrete cases.

the decision as part of the administrative processes for obtaining a permit. In such

What leads us to this opinion is the assumption of the existence of damage as one

cases, the principle of “liability even if there is no damage” is adopted.

of the instruments for aggravating the liability[6].

The Turkish law is not familiar with the principle of “liability even if there is no

The second condition regulated in the law is performing activities related to GMOs

damage”. This principle was introduced for the first time into the Turkish law as

or products thereof “without obtaining a permit”. As per the article, “Those who

related to the issue of civil liability. Therefore, it should be explained what this

exercise activities of contained use, placing on the market for food, feed, processing

principle means. Even if the breach of public order and authority is sufficient for

or consumption purposes, import and transit passage of GMOs and products

both criminal and administrative liability, “damage” is a conditio sine qua non for

thereof without obtaining a permit and those who release into the environment

civil liability. In other words, there is no liability when there is no damage. Therefore,

and produce GMOs are responsible of all sorts of damages resulting from said

this principle needs an explanation.

activities.”

As a first possibility, it might be assumed that the Legislature provided this provision

On one hand this provision entails the requirement of obtaining a permit for

because of the probability of “subsequent damages” as regards to the cases where

some activities covered in the paragraph, on the other hand it bans some others

damage has not occurred yet. It can be said that the Legislature wants to manage

completely. This paragraph also includes provisions about the consequences of

a liability regime in cases of a behavior with a potential to incur damage, although

failing to obtain a permit or exercising banned activities. The activities related to

damage has not actually occured.

GMOs or GM products which have been made subject to permit by the Legislature

As another possibility, it might be accepted that the Legislature regulated the case
of “normative damage” here. As it is known, normative damage does not cover
damages to assets, but the damages which are presumed to be experienced by
the very nature of life and are hard to prove such as a vacation opportunity that a
person misses due to getting treatment after a car accident.
In our opinion, the Legislature enforced this provision to overcome the difficulty
of proving damages; however, the statement used in the provision has exceeded
its purpose. Therefore, while trying to understand this provision, it is necessary
to apply reducing interpretation (proper its purpose) by providing convenience to
the damaged party in proving the damage and accepting the existence of damage
(Prima Facie)[5]. Hereunder, a person claiming to suffer damage does not have to
prove the existence and causal link of the damage, but the damaging party must
[5] For a more detailed study, see Başözen, A., Genetiği Değiştirilmiş (GDO’lu) Ürünlerin Tüketilmesinden
Kaynaklanan Zararlarda Nedenselliğin İspatına Yönelik İspat Sorunları [Problems in Proving Causality for
Damages Resulting From the Consumption og Genetically Modified (GMOs) Products], E-Akademi, Hukuk,
Ekonomi ve Siyasal Bilimler Aylık İnternet Dergisi, March 2010, V. 97, p. 1 ff.
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are the contained use of GMOs, placement of them on the market for food, feed,
processing or consumption purposes and their import and transit passage.
Releasing such products into the environment or producing them is completely
banned.
The first paragraph adopts the principle of responsibility for all activities and does
not require obtaining a permit, while the second paragraph entails the requirement
of obtaining a permit for certain activities. In case of failing to obtain a permit, those
who perform said activities are held responsible for all sorts of damages resulting
from them.
[6] Indeed, in the draft Law on Biosafety prepared in 2004 Biyogüvenlik Kanunu’nun, Article 36 about
“BURDEN OF PROOF AND PRINCIPLE OF EX OFFICIO RESEARCH” stated “Any person claiming to suffer
damages resulting from GMOs or products thereof, shall be liable to prove the cause of the damage.
However, in cases where the cause of the damage cannot be proven with certainity, or the claimant cannot
be expected to prove the cause of the damage, the court may also decide based on strong circumstantial
evidences. (1). The principle of ex officio research shall be adopted in the cases brought due to the damages
resulting from GMOs (2). After the negotiations in the Assembly, the draft evolved into its final form given
above which has been subject to criticisims (I would like to take this opportuniy to thank the TAGEM officials
for providing us with the draft law prepared in 2004).
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Those who perform activities that are not subject to permit are responsible for the

The third part regulated in the article includes the “prohibited activities” related

damages to a limited extent. However, the second paragraph holds those who fail to

to GMOs or GM products. Some of the prohibited activities can be performed only

obtain a permit for the activities that are subject to permit responsible for “all sorts

by obtaining a permit. For example, placing GMOs and products thereof on the

of damages” resulting from said activities. The first paragraph limits the damages

market and using or letting others use the GMOs and products thereof in breach of

to those “on the protection and sustainability of human, animal, plant health,

Board decisions are subject to permit. Such activities should be prohibited unless a

the environment and biological diversity”. The scope of damages incurred by the

permit is obtained. Other activities include those that are directly prohibited such as

activities due to the failure of obtaining a permit is much broader and economic

producing genetically modified plants and animals and using GMOs and products

loss is also included.

thereof in baby food and baby formulas, follow-on food and follow-on formulas and

Since both paragraphs do not specify a fault element for responsibility, all

nutritional supplements for babies and kids.

responsibilities should be addressed under “strict liability”. Since there are various
claims under strict liability depending on the degree of harshness, the conditions of
responsibility specified in the relevant paragraph must be described legally.

B. PRINCIPLES OF DAMAGES

It should be noted that the responsibility specified in the relevant article cannot be

Within the scope of the basic principles of responsibility, the Legislature defined

described as “strict liability for negligence” based on the violation of objective duty
of care; because the provision does not entail bringing a “proof of exonaration” which
is normally required to be exonerated from such liabilities. In other words, those
held responsible in the provisions cannot be exonerated from their responsibilities
even if they prove that they have acted with the level of due care, or prove that the

principles were incorporated into the provisions of the third paragraph. As per the
third paragraph, “In order to attribute an inflicted damage to GMOs, the damage
must originate from the new characteristics of the organisms, their reproduction
or modification or the transfer of the organism’s modified material to other

damage would occur at any case even if they exercised due care.

organisms. In the determination of responsibility arising from the damage, if the

A kind of strict liability that does not include a proof of exonaration may give rise

forestry, food and feed products is taken into consideration”.

to aggravated strict liability as in the liabilities of owners of a building or property.
Moreover, it can be called “liability for abnormally dangerous activities” in cases
where the responsibility is aggravated in some aspects. For example, narrowing
down the reasons that break the causal link and expanding the scope of damages
subject to compensation may further aggravate the liability, leading to calling it

20

some principles about the type and scope of damage to be compensated. These

damage in question is originating from the genetic modification in agricultural,

An important limitation in terms of the damages resulting from GMOs and products
thereof is built into this provision: The damage should be typical. In other words,
typical damages incurred as a result of the activities related to GMOs and products
thereof can be compensated under this law. On the other hand, atypical damages

“liability for abnormally dangerous activities”.

are compensated as per the general provisions. To give an example: damages

In our opinion, the Legislature assessed the liabilities of those performing activities

feeds due to poor storage conditions are not within the scope of typical damages

related to GMOs and GM products within the scope of the “liability for abnormally

resulting from GMOs and GM products, and such damages should be handled and

dangerous activities”. The article with its all paragraphs shows us the structure of

compensated as per the general provisions. It is highly useful to receive opinion

“liability for abnormally dangerous activities”.

from an expert to determine whether a damage is typical, or not.

incurred by a poisoning case that occurred as a result of mold contamination in GMO

21

To consider a damage as typical, “the damage must originate from the new

It should be noted that this sentence was included in the 2004 draft as the last

characteristics of the organisms, their reproduction or modification or the transfer

sentence of the second paragraph and had a different context[7]. It was moved

of the organism’s modified material to other organisms.” The statement “In the

during the enactment of the text by the Grand National Assembly of Turkey (TBMM).

determination of responsibility arising from the damage, if the damage in question

It is not known whether the Legislature aimed to narrow down the scope of

is originating from the genetic modification in agricultural, forestry, food and feed

responsibility by moving the sentence to the third paragraph (limitation of damages

products is taken into consideration” has been added as the last sentence of the

to agricultural, forestry, food and feed products). In our opinion, the added sentence

third paragraph in order to define the conditions of typical damage. As per this

creates a repetition, since the same issue is also addressed in the first sentence.

provision, responsibility for any damage originating from the old characteristics of

It can also be understood from the first sentence that damages resulting from

the organisms is addressed based on the general provisions, not on the principles

genetic modification give rise to responsibility.

specified in this Law.

We believe that what lies behind this meaningless arrangement is the incorporation
of Art. 30/II of the Swiss Gene Technology Act, which inspired the Turkish Law on
Biosafety, without knowing what it means, and the act of keeping this sentence in
another paragraph instead of excluding during the process of enactment.

C. PRINCIPLES OF CAUSAL LINK

It is also crucial to state that, Switzerland, is a country that allows for growing

It is seen that some of the issues regarding the causal link are taken into account

conventional and genetically modified crops together. The Gene Technology Act has

while regulating the concept of liability and a particular importance is given to
this issue. The Legislature took account of the causal link between the damages
induced by the new characteristics of the organisms introduced using the methods
of genetic engineering, rather than all kinds of relations between GMOs and GM
products. The provision is as the following “(3) In order to attribute an inflicted
damage to GMOs, the damage must originate from the new characteristics of
the organisms, their reproduction or modification or the transfer of the organism’s

been prepared in accordance with such form of agriculture. Therefore, liability is
channeled in order to create a privileged order of responsibility for the producers
of genetically modified agricultural and forestry products and to primarily protect
the damaged party, thus the permit holder is held responsible in such cases. This
arrangement made for the producers of agricultural and forestry products which
have been placed on the market with permission took its place in the Law in its
criticized form.[8]

modified material to other organisms.”.
What the second sentence of the third paragraph means is ambiguous. It is as
the following: “In the determination of responsibility arising from the damage, if
the damage in question is originating from the genetic modification in agricultural,
forestry, food and feed products is taken into consideration.”.

[7] In the 2004 draft, “b- Those who are obliged to obtain permit to exercise activities of contained
use of GMOs and GM products thereof, to release them into the environment or to place them on the
national market for food, feed, processing or consumption purposes are responsible for the damages
to the agricultural and foresty companies, to the consumers of the products of these companies and to
the environment. In the determination of responsibility arising from the damage, whether the damage in
question is related to genetic modification, or the organisms causing damage are contained in agricultural,
or forestry products or are derived from agricultural, or forestry products is taken into consideration.”
[8] See Hediger, C., Die Haftungsbestimmungen des Gentechnikgesetzes (Art. 30-34 GTG), Zürich 2009, p.
157 ff.
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D. OTHER ISSUES ABOUT LIABILITY
This title addresses the issues of “several liability” and “discharge from liabilities”.
Article 33 (e) of the draft prepared by experts in 2004 and submitted to the Assembly
reads as follows: “Those proving that the damage was caused by an event of force
majeure, or due to gross negligence on the part of the damaged party or a third
party are discharged from their liabilities”. The Swiss Gene Technology Act also
contains a similar provision. However, during the adoption of the Law on Biosafety by
the Assembly, this provision was not included. Instead, the following provision was
incorporated as the last subparagraph of the related article: “The aforementioned
responsibility dispositions do not apply in case it is determined that the damage
is caused by natural disasters such as flood, hail, landslide, earthquake or gross
negligence of those who suffered the damage or of third parties.”.
The amendment to the draft shows that the statement of “force majeure” has
been embodied and narrowed down to “natural disasters”, and the burden of proof
required to discharge from liabilities was stopped to be placed on the damaging
party.
Another point to address in terms of liability is the concept of “several liability”.
Paragraph 4 of the related article states, “Those who cause or aggravate damages
due to handling the GMO’s placed on the market for any purpose whatsoever
in a manner contrary to the conditions of the decision or otherwise, and those
who commercially produce, process, distribute or market the same are severally
responsible of these damages.”.
Such not-so-proper understanding of this amendment may create a situation
against the import regime of Turkey. For instance, in case of misunderstanding
the expression “those who commercially produce”, it is quite likely that small

24

emphasis on the meaning of including “those who commercially produce” to the
chain of responsibility.
It should be noted that the 2004 draft included a provision stating, “The responsibility
is reserved for those who cause the abovementioned damages or aggravate their
consequences due to handling the GMO’s in a manner contrary to the conditions
of permission or otherwise”. Besides, with regard to the reserved responsibility,
Subparagraph “f” also stated, “Articles 42 to 47 and 49 to 53 of Turkish Code of
Obligations and the provisions of Turkish Consumer Protection Law which are not
against this Law hereby shall apply to the cases where GMOs and products thereof
cause damage”. By this provision, the Legislature aimed to find an application area
for the provisions regarding several liability.
Several liability is a form of liability aiming to protect the damaged party. This form
of liability allows the damaged party to receive compensation for all of the damages
from one of those held responsible on one hand, while laying the foundation of the
recourse relationship on the other.
There is often no contractual relationship between the damaged party and the
damaging party, i.e. the producers of GMOs and GM products. Ultimate consumers
usually constitute the damaged party. Moreover, intermediate suppliers, or those
who process GMOs as intermediate products may also be subject to damage. In
other words, the damaged party may not necessarily include consumers, thus may
not be protected under the Law No. 6502 on Consumer Protection. Therefore, the
arrangement cannot be said to create duplication or to be unnecessary just because
the Consumer Protection Law has already a provision regarding several liability.
As per the related provision, several liability should be established by considering
the following criteria:

companies submit bids in the procurement processes at second or third hand,

What creates several liability is “causing or aggravating damages due to handling

rather than large companies at first hand, thus the same product is supplied in a

the GMO’s placed on the market for any purpose whatsoever in a manner contrary

more costly way than the other import countries. This might adversely affect the

to the conditions of the decision or otherwise”. From here, we should understand

competition environment for Turkish producers. It is especially important to put an

that a GMO or a GM product can only be used for the purpose permitted and cannot

25

be used for any other purpose. Hence, if a GMO or a product thereof is used for

developments in Europe, and the European Union (EU) Product Liability Directive

any other purpose, permit must be obtained from the Board for its use. Causing or

has been used as a basis[9]. As per this Law, the manufacturer is held liable for the

aggravating damages due to using GMOs and products thereof without obtaining

damages caused by a defective product against the importer, seller, distributor,

permission from the Board, processing or handling them to this end or otherwise is

agent and consumers. However, the type of the liability is still strict liability, not

sufficient for establishing several liability. For instance, permission from the Board

the liability for abnormally dangerous activities. Several liability specified in the

is necessary to use the GM soybean oil, a by-product derived from genetically

Consumer Protection Law is not a new feature. Thus, it is possible to say that the

modified soybeans imported to be used as animal feed, in the dye industry.

claims that the provision related to several liability in the Law on Biosafety has an

Permission given upon application of one company eliminates the obligation for

important role in the increasing product prices are ill founded. It is necessary to

other companies to obtain permit. It is necessary and sufficient for traceability

look for the reasons for large manufacturing companies’ lack of participating in

purposes to state that the products contain GM soybean oil.

bidding processes by the Turkish Grain Board especially in the misunderstandings

Another criterion for several liability is the presence of a GMO or GM product

caused by the lack of care in preparing the articles of the Law.

imported and placed on the market as per the decision of the Board. Here, those
who “commercially produce”, “process”, “distribute” or “market” such GMOs and
products thereof placed on the market in a manner contrary to the conditions of the

E. PROVISIONS TO PREVENT AND RESTORE ENVIRONMENTAL DAMAGE AND

decision are held responsible under the related provision. For example:

THEIR INTERPRETATION

If a feed company that bought genetically modified soybeans imported as animal

As known, the sole purpose of the liability law is not only to ensure compensation

feed to use as a supplement is surreptitiously involved in planting these soybeans

of damages, but to guide the individuals responsible for these damages to act more

for commercial purposes and selling them to other companies, this means that

carefully in order to prevent damages from occurring. In other words, the liability

company is “commercially producing” a GM product in a manner contrary to the

law aims to prevent damages from occurring or increasing as much as possible. In

conditions of the decision. Those who market, distribute and process such products

this sense, the Legislature took account of the ambiguous nature of the damages

are held responsible. This provision does not purport to say that the producer of the

that might be due from genetically modified organisms, and inserted a special

GMOs and GM products imported to Turkey as per the conditions of the decision

provision. The Law gives rise to the obligation of risk communication by Article 14/V

can be held responsible in any way whatsoever. What is penalized is to produce a

which states, “Those who place on the market, commercially process, distribute

genetically modified product. The aim is to establish several liability for those who

or market the GMOs and products thereof are obliged to inform one another about

“commercially” produce (not all types of production) and mediate the trading of the

the possible damages and responsibility arising there from.”. By Article 14/VI, the

products developed as a result of such production.

Law also obliges those who handle GMOs “to cover the expenses of the measures

Agricultural producers are held responsible within the scope of the “liabilities of
the manufacturer” under the Consumer Protection Law regardless of whether the
agricultural products they produce are conventional or genetically modified. Indeed,
the concept of product has been given a broad scope in this Law in line with the
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required to be taken according to the results of the risk assessment in order to
[9] It is seen that, Directive 99/34/EC extended the scope of Directive 84/374/EEC to include basic
agricultural product. Such precautionary measure was adopted as it would contribute to ensuring
consumer protection in terms of the safety of agricultural products and would meet the criteria required
for high-level consumer protection. For detailed information, see Erlüle, F., Yapımcının Sorumluluğu
[Manufacturer’s Liability], MÜHF-HAD 2007, p. 303 ff., (www.e-dergi.marmara. edu.tr/maruhad/issue/
viewFile/5000001558/5000000499); Canpolat, Ö., Üretici ve Sorumluluğu, Ankara Barosu Dergisi, 2013/2,
p. 371 ff.
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prevent or alleviate any eventual damage to the environment”. The same paragraph

and transit passage) or such products have been released into the environment or

also states “Those who are responsible of damages are also obliged to cover the

produced, the relevant party is held responsible for all sorts of damages resulting

expenses of restoring the damaged or destroyed elements of the environment to

from the said activities. If the damage is the result of failing to obtain a permit for

their original forms or replacing them with identical elements of the same value.”

an activity that is subject to permit, the relevant party is held responsible for the

It can be seen that these provisions are in line with the legal arrangements about
environmental protection adopted in many other modern legal systems, and they
put into practice the various aspects of the principle of caution.
The final issue that needs to be addressed in terms of civil liability is the period of
liability. The Legislature took account of the nature of potential damages, especially
the likelihood of the emergence of damages after a long time, and defined periods
of two and twenty years, emphasizing that these periods are the periods of

damages on the protection and sustainability of human, animal, plant health, the
environment and biological diversity
In cases where the related activity is subject to permit, but the permission given
for GMOs and products thereof does not comply with the conditions stated in the
application and in the decision, the responsibility is also valid even if no damage
results from the said activity. Such responsibility allows for imposing sanctions
other than compensation.

prescription. Periods of prescription are taken into consideration ex officio by the
judge and the related right becomes null upon the expiration of this period.

II. LIABILITY IN OTHER LEGAL SYSTEMS
A. AUSTRIAN LEGAL SYSTEM

F. DIAGRAMMING RESPONSIBILITY ARISING FROM GMOs AND PRODUCTS
THEREOF IN THE TURKISH LEGAL SYSTEM
To summarize the order of liability in the Turkish Legal System based on the
diagram developed by Fuhlrott:

In Austria, some activities related to genetically modified organisms are regulated
by the Gene Technology Act. We reviewed the Act as it includes some provisions
related to liability.
During the process when the issue of liability was discussed in Austrian society, some

First, the damage must be caused by a genetically modified organism or product. If

authors indicated that the issue should be subject to a special arrangement[10]. It

this damage originates from the new characteristics of the organisms introduced

should be noted that there was no special order of liability in terms of “environmental

using the methods of genetic engineering, the special order of liability in the Law

damages” in Austria during the time when these discussions took place, thus it was

on Biosafety will apply. For other damages, the general provisions, especially those

decided to wait for the outcomes of the European Union’s legalization efforts.

regarding the product liability, apply to determine the liability.

The partial arrangement made in the Austrian Gene Technology Act in 1998 is

If the damage is caused by these new characteristics of the GMOs or GM products,

remarkable. Within the scope of this arrangement, a series of provisions from

it needs to be determined whether the activity is subject to permit, or not. In cases

§§ 79a to 79j were inserted and civil liability for genetically modified organisms

where activities that are subject to permit have been performed without permission
(the activities subject to permit are the contained use of GMOs, placement of them
on the market for food, feed, processing or consumption purposes and their import
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[10] Kletecka, Haftungsfrangen der Gentechnologie, JAP 1996, 230 and the authors referred to there.
(Stelzer/Havranek, Gentechnikrecht in: Öffetntliches Wirtschaftsrecht Bd. I, 2. Aufl., Wien 2007, from p.
659 by transfer).
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and products thereof was regulated in terms of the private law. These provisions
adopt an unlimited and perfect liability regime in cases where the state of
riskiness is particularly important for “assets that need special protection” and
is highly likely to occur[11]. Certain arrangements were made in the Act in 2004
regarding the protection of conventional and biological agriculture. Duties of care
and diligence were introduced to prevent problems of side-by-side production and
GMO contamination of other products. In the same year, Environmental Liability
Directive 2004/35/EC came into effect and the EU member states were obliged

B. GERMAN LEGAL SYSTEM
In Germany, genetically modified products are subject to the “Gene Technology
Act”. The Act came into force on June 20, 1990. There have been many amendments
to the Act to this day. The last amendment was made on August 7, 2013. The Act
aims to protect life in a way that is compatible with respect for human dignity on
one hand, while maintaining the perspective of promoting and developing scientific
and technical studies in the field of gene technology on the other.

to harmonize their legislation. This Directive ensured protection of bio-diversity,

Where any properties of an organism that result from genetic engineering

underground waters and soil.

operations cause the death of a person or injury to his/her health, or damage of

Article §79a of the Austrian Gene Technology Act regulates liability for the activities
related to genetically modified organisms and the release of these organisms to
environment. As per the provisions of this article, the liability for placement of
genetically modified organisms and products thereof is assessed within the scope
of “product liability”[12] and is not subject to the special liability regime proposed by
the Gene Technology Act.
The Act regulates compensation of damages to persons and property and damages
caused by environmental violations beyond pure ecological harm just due to these
characteristics of genetically modified organisms as well as laying provisions
for avoiding the damaging activities under certain conditions. Similarly, the Act
allows for filing a damage claim for the loss of earnings and the expenses for
restoring the status quo ante incurred by these activities. If the damage is caused
by the activities performed on more than one neighboring lands, the parties on

property, the operator shall be held liable for the damages in accordance with §
32 GenTG. The liability for compensation does not depend on a specific human
behavior, but, on the contrary, depends on the changes in the organism occurring
as a result of genetic engineering operations and the damage potential of these
changes[14].
The related provision envisages “strict liability (gefaehrdungshaftung[15])” for a
limited number of damages caused by biotechnological activities. The German
Legislature did not want to impose strict liability for all kinds of damages caused by
the activities in this field[16]. For instance, compensation for property damages is not
possible as per this Act. Since the Act aims to protect the environment, it requires
natural restitution and compensating the damaged party for the expenditures
needed for such natural restitution in cases of environmental or soil pollution
(GenTG §32 Abs. 7).

each land who perform these activities are held liable to the extent of the damage
they caused. In cases where it is not possible to measure the extent of the damage,
the principle of joint liability is adopted[13].

[11] Stelzer/Havranek, 660.
[12] Gene analyses and gene treatments have been left out of the scope.
[13] Stelzer/Havranek, 662. For liability cases, the Act obliges the use of extrajudicial forms of
dispute resolution prior to bringing an action (§§ 79m).
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[14] Geigel Haftpflichtprozess (Haag, K. (Hrsg.)) 2. Teil Haftpflichtbestaende 14. Kapitel, Anwendungsfaelle
des § 823 Abs. 1 BGB, 27. Aufl., München 2015, Rdn. 363; Gebhadt, W., Gentechnik und Koexistenz nach
der Gesetzesnovelle von 2008: Zivilrechtliche Haftung im Vergleich Deutschland und USA, Frankfurt a.M.
2010, p. 91 ff.
[15] In the German Legal System, as in the Swiss Legal System, strict liability is divided into categories
and all these categories are called “liability for abnormally dangerous activities (gefaehrdungshaftung)”.
Therefore, we found it approprite to use the term “strict liability” instead. The German Act also envisages
strict liability for certain genetic engineering activities. See Förster, S., Internationale Haftungsregeln für
schaedliche Folgewirkungen, Berlin/Heidelberg/Newyork 2007, p. 60 ff.
[16] Geigel, Rdn. 363.
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§ 34 GenTG requires “presumption of causation” to facilitate proving the causal
link between the genetic engineering activities and the damages caused by such
activities, and adopts the principle of causal link by specifying that the damage is
presumed to have been caused by the changed properties of these organisms[17].

C. SWISS LEGAL SYSTEM
Following the heated debates that took place in Switzerland[20], the Federal Act on
Non-Human Gene Technology came into force on January 1, 2004.

This presumption is invalid if the concrete damage is found to have been caused by

Fuhlrott indicates the notable aspects of this Act as follows[21]:

other properties of the product or organism. Therefore, full proof is not required to

-

Strict Liability in Research, Development and Production,

be liberated from liabilities .

-

Aggravated product liability for genetic engineering products approved to be

[18]

In the German Gene Technology Act, the liability of the operator is limited to eighty-

placed on the market,

five million Euros where a damage has been caused by the said activities, and this

-

The liability is channeled to the license holder,

amount can be reduced pro-rata depending on certain conditions (GenTG §33).

-

Privileged liability for farmers,

-

Ease of proving damages on the part of damaged parties and a 30-year statute

The Act also holds the operators engaged in genetic engineering activities
responsible for the damages they cause. Section 3 (7) of the Act defines operator
as any legal person or natural person or unincorporated association that under its
name constructs or operates a genetic engineering installation, carries out genetic

of limitations,
-

“Environmental damages” have been included in the scope of damages to be
compensated.

engineering operations or releases or places on the market products containing

Fuhlrott summarizes the order of liability in the Swiss Gene Technology Act using

or consisting of genetically modified organisms for the first time. In the same

a diagram [22]:

definition, it is stated that the permit holder is considered as an operator in cases
where an authorization pursuant to § 16 (2) has been granted, which permits the
marketing of the offspring or reproductive material pursuant to § 14 (1) sentence
2[19].

If there is a damage caused by a genetically modified product, it should be first
checked whether this damage originates from the characteristics of the organism
changed using the methods of genetic engineering. If the answer is not “yes”, then
the special order of liability in the Gene Technology Act does not apply, and the
liability for the damage is subject to general provisions.
If the damage is subject to the special order of liability in the Gene Technology Act,
it should be checked whether the product has been placed on the market by or
without obtaining permit. If the product is placed on the market without permission
or released into the environment or handled in contained systems, the provisions

[17] Geigel, Rdn. 364.

of Article 30/I of the Swiss Gene Technology Act apply.

[18] Geigel, Rdn. 364.
[19] Eine juristische oder natürliche Person oder eine nichtrechtsfähige Personenvereinigung, die
unter ihrem Namen eine gentechnische Anlage errichtet oder betreibt, gentechnische Arbeiten oder
Freisetzungen durchführt oder Produkte, die gentechnisch veränderte Organismen enthalten oder aus
solchen bestehen, erstmalig in Verkehr bringt; wenn eine Genehmigung nach § 16 Abs. 2 erteilt worden ist,
die nach § 14 Abs. 1 Satz 2 das Inverkehrbringen auch der Nachkommen oder des Vermehrungsmaterials
gestattet, ist insoweit nur der Genehmigungsinhaber Betreiber.
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[20] Fuhlrott indicates that not many acts have been subject to debates as the Gene Technology Act,
emphasizing that the reason is the interests of a wide range of parties that the Act concerns. Fuhlrott, V.,
Mais in Bern Haftung und Versicherung nach dem Gentechnik-Gesetz, HAVE 2004, p. 13 ff.
[21] Fuhlrott, HAVE 2004, p. 14.
[22] Fuhlrott, HAVE 2004, p. 14.
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On the other hand, if the damage is incurred by a genetically modified product placed

environment are held liable (GenTG Art. 30 Abs. 1)[24]. Such people are also subject

on the market with permission and the general criteria for product liability are met,

to administrative and penal sanctions.

i.e. if the product is defective in terms of product liability, liability is aggravated, but
still is a liability for abnormally dangerous activities.

activities”. If the GMOs put into circulation with permission are contained in

Article 30 (1) of the Swiss Gene Technology Act envisages liability for three types

agricultural or forestry additives or stem from such additives, only the permit

of activities: handling genetically modified organisms and products in contained

holder is held liable. Here, additives refer to the materials and organisms used for

systems, releasing such organisms into the environment and putting them into

producing agricultural or forestry products. Fertilizers, plant protection products

circulation without permission. The second form of liability is called “aggravated

and hormones used for plant growth are within the scope of such additives[25].

product liability” which is regulated in the second paragraph of the same article.
The permit holder is held liable for GMOs that contain or consist of agricultural
or forestry additives, even if he/she is not faulty or the product is not defective. In
other cases, defectiveness of organisms is sought for and the principle of product
liability is adopted[23].

The Swiss Legislature holds only the permit holders liable in such cases and puts
farmers in a privileged position in terms of liability. Farmers who are the final
consumers of agricultural and forestry products cannot be held directly liable to
the damaged party. In the legal world, it is called channeling of liability. Channeling
is possible in some limited circumstances. Under such circumstances, permit

As per the Swiss Gene Technology Act, the subjects of liability are those engaged in

holders are those to which liability is channeled, i.e. those held responsible. They

gene technology activities in their companies. In addition, manufacturers and those

are also the ones who possess a genetically modified organism, and against whom
safety measures should be taken[26].

who place a genetically modified organism or product into market for the first time
are also held responsible.

Müller-Chen explains the situation as follows[27]: In cases where liability is

As can be seen, the Swiss Gene Technology Act makes a distinction between

channeled, only the permit holder is passive-legitimated. Action should absolutely

liabilities and appreciates liability based on this distinction. Therefore, it is

be brought against the permit holder who is passive-legitimized. If a consumer

necessary to examine the types of liability and the criteria for each liability type

eats tomato soup in a restaurant made from genetically modified tomatoes and

based on the issues dealt with for each type.

then suffers an allergic reaction, theoretically, different persons may be considered

The first liability covers marketing genetically modified organisms without
permission as well as the modification and release activities. In such cases, GMOs
or GM products have been put into circulation despite the lack of a legal permit,
or they have been released into the environment by obtaining a permit. The type
of liability here is the liability for abnormally dangerous activities, and those who
put such products into circulation without permission or release them into the

[23] Müller-Chen, M., Haftung für durch gentechnisch veränderte Organismen verursachte Schäden nach
Art. 30 ff. Gentechnikgesetz, in: Sutter-Somm, T./Hafner, F./Schmid, G./Seelman, K. (Hrsg.): Risiko und
Recht, Festgabe zum Schweizerischen Juristentag 2004, Bern 2004, p. 151 ff.
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Article 30 (2) regulates liability for activities called “green gene technology

to be liable. The restaurant owner, the vegetable handler, the wholesale trader, the
importer, the exporter and the manufacturer in the country are all likely to be held
liable for the damages. In such cases, according to Article 5 of the Swiss Gene
[24] Fuhlrott, HAVE 2004, p. 16.
[25] Müller-Chen, 158. In the doctrine, it is suggested that strict liability applies to such cases, too. See
Hediger, 132 ff.
[26] For more detailed information about the legal grounds of channeling, see Förster, 290 ff. The author
addresses such issues as follows: large companies are the real danger; the primary beneficiary must be
held primarily liable; the liable company is closer to the source of damage, thus should primarily and
immediately take necessary measures to prevent the damage and the legal follow-up of such companies
may be easier. The author also indicates that holding a single person liable for damages is an important
legal figure especially in cases of strict liability.
[27] Müller-Chen, 159.
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Technology Act, the importer applying for and receiving permit to import the goods

III. NECESSARY ARRENGEMENTS AND AMENDMENTS ON THE LAW ON

is held liable . As per the general provisions, liable party’s right of recourse to the

BIOSAFETY

[28]

damaging party is reserved .
[29]

Defining the genetic engineering activities and ensuring parallelism with the

Product liability applies to such cases as “those related to the GMOs other than

activities specified in the second paragraph are among the arrangements that need

the ones stated in the first two paragraphs, and it covers the liability for defective

to be made to the Law on Biosafety in terms of liability.

GMOs or GM products put into circulation with permission. By its very nature, the
form of liability mentioned here cannot be described as “ordinary product liability,
but as “aggravated product liability” as the liable person is also responsible for
growth defects and the liability limit has been removed for the damages to the

Another arrangement may involve establishing connection between the Regulation
and the Act, and giving up the practice of demonstrating the restrictions that are
not available in the Act in the Regulation. The prohibitions must have a legal basis.

thing. Besides the environmental damages are also subject to compensation[30].

Otherwise, it is illegal and may be a reason for annulment of the regulation.

The Swiss Legislature sought for a special causal link, instead of a suitable causal

While reviewing the Swiss Gene Technology Act which inspired the Law on

link, and held the permit holder liable for “the damages caused by modification
of the genetic materials”. If the damage is caused by changed characteristics of
the new genetically modified organism, then the permit holder is held liable. What
is important here is that the new organism should not be a product of natural

Biosafety, all aspects of the Swiss regime must be assessed and the scope of
the Act must be well researched. In this way, it will be possible to understand a
practice (for example, the one that provides a privileged position to the farmers in
terms of liability) while transferring it to our legal system, and to ensure a better

conditions such as pollination or crossbreeding. On the other hand, the damage can

interpretation of the provision in the light of this information.

be caused by the reproduction, change or handover of the modified organisms. For

As one of the problems of everyday life, the issue of GMO contamination should

example, if genetically modified fodder maize is released into the environment, the
liability is limited to the damages caused by the corruption of conventional corns in
the neighboring land. When a defective product is the cause of the damage, such
damage cannot be compensated under this Act[31].

be regulated and a threshold value should be set for the products contaminated
with an unauthorized GMO. For instance, in cases where transportation of GMOs
and GM products in a vehicle that was previously used for carrying another GMO
or GM product poses a danger, problems can be experienced in the admission
of imported goods if there is no threshold value set, which in the end may cause
substantial damages. In Turkey, the labeling threshold on GMO content is 0.9%
and there is a zero-tolerance threshold for the presence of unapproved GMOs.
This policy may lead to substantial damages in cases where contamination occurs

[28] Müller-Chen, 159. Müller-Chen believes that the liability setup proposed in the Act may not work
well and may have negative effect on the damaged party. For instance, if a bio-farmer finds that his wheat
is genetically contaminated, he/she must sue the permit holder, i.e. the manufacturer of the genetically
modified wheat. If the permit holder is an association and is responsible for the behaviors of its members,
it can be liberated from this liability under certain circumstances. In such cases, the damaged party may
suffer.
[29] Müller-Chen, 160.
[30] Hediger, 175.

due to the presence of even a single molecule. Therefore, it would be appropriate
to set a threshold for the cases of contamination by unauthorized GMOs and GM
products. In this way, it will be possible to prevent some negative consequences
(the damages caused by keeping ships waiting offshore, not admitting the ships or
delayed admissions).

[31] Müller-Chen, 163.

36

37

CHAPTER

2

CONCLUSION
Prohibiting the cultivation, i.e. “release” of genetically modified products, the

OFFENCES AND
PENALTIES UNDER THE
LAW ON BIOSAFETY

Turkish Legislature enables marketing of these products by allowing for contained
use and import of them. An extremely strict liability regime has been adopted for
both types of genetic engineering activities. The liability regime is found to be
stricter than those adopted by the Swiss, German and Austrian legal systems which
are all members of the continental European legal system. In these countries,
aggravated or normal product liability applies to the GM products placed on the
market with permission, while a stricter liability regime is adopted in Turkey. It is
inevitable that such a liability regime will be a handicap for the entrepreneurs in
Turkey as well as affecting competitiveness adversely.

OFFENCES UNDER THE LAW ON BIOSAFETY
Prof. Dr. İlhan ÜZÜLMEZ

INTRODUCTION
Article 15 of the Law No. 5977 on Biosafety lays down the offences and misdemeanors
under the Law. The first four paragraphs set out the penalties for criminal offences,
while the other paragraphs specify the sanctions to be imposed misdemeanors.
Besides, separate offences are laid down in each of the first four paragraphs.
Therefore, Article 15 includes four types of offences against the system provided by
the Law on Biosafety. These offences will be addressed below.

LEGAL ARRANGEMENT
Article 5 of the Law No. 5977 on Biosafety lays down the illegal acts and conducts
regarding GMOs and GM products. The provisions of Article 5 are as follows: “(1)
Following acts regarding GMOs and products thereof are prohibited: a) Putting
GMO and products thereof to the market without approval. b) Using or letting others
use the GMOs and products thereof in breach of Board decisions. c) Producing
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genetically modified plants and animals. ç) Using GMOs and products thereof

penalty. Import, processing, using, putting into the market, selling, handing over,

beyond the purpose and area indicated by the Board within the scope of placing on

accepting, transporting or possessing GMOs, GMOs and products thereof and the

the market. d) Using GMOs and products thereof in baby food and baby formulas,

products obtained from GMOs based on this unlawfully obtained permit is punished

follow-on food and follow-on formulas and nutritional supplements for babies and

in accordance with the above-mentioned provisions.”

kids.”.
The Legislature prohibits some acts in Article 5 and imposes sanctions on the
breaches of these acts in Article 15. Hence, Article 15 titled “administrative

II- PROTECTED LEGAL VALUE

sanctions and penalties” lays down the sanctions on the breaches of the prohibited

Article 1 (1) of the Law No. 5977 on Biosafety titled “objective and scope” states as

acts set out in Article 5. The Legislature, taking account of the nature of the
prohibited act, describes some breaches as offences, while describing some others
as misdemeanors. Criminal acts are laid down in the first four paragraphs of the
article. They are as follows: “(1) Those who import, produce and release genetically

follows: “The objective of the present Law is to establish and implement a biosafety
system in order to prevent the potential risks of the genetically modified organisms
and products thereof obtained through modern biotechnological means within the
context of scientific and technological advancements; protect human, animal and

modified organisms or products into the environment, contrary to the rule of this

plant health; safeguard and ensure the sustainable use of the environment and

law are punished with prison terms of five to twelve years and with judicial fines up

biological diversity and to determine the procedures and principles governing the

to 10,000 days.

control, regulation and monitoring of these activities.”. Based on the provisions of

(2) Those who use, put on the market, sell or hand over the GMOs or GMOs and

this article, it is possible to define the legal value protected by Article 15 of the

products thereof imported or processed under the provisions of this law for the
purposes and within the areas other than the ones indicated on the import permit,
or buy for trading purposes, accept, transport or possess such products knowing
these attributes of them are punished with prison terms of four to nine years and
with judicial fines of up to 7000 days.

Law. The Article includes provisions for the prevention of potential risks of the
genetically modified organisms and products thereof as well as protection and
maintenance of human, animal and plant health and biological diversity. By means
of defining the criminal acts in the article, public health and the society’s right to
live in a healthy environment is protected.

(3) Those who use, put on the market, sell or hand over the products obtained from
the GMOs imported or processed under the provisions of this law for the purposes
and within the areas other than the ones indicated on the import permit, or buy

III- ELEMENTS OF CRIME

for trading purposes, accept, transport or possess such products knowing these

Article 15 of the Law No. 5977 on Biosafety lays down four different offence types

attributes of them are punished with prison terms of three to seven years and with

in four paragraphs. In each paragraph, separate offences in terms of nature and

judicial fines of up to 5000 days.

scope are defined. Thus, each paragraph must be reviewed separately in its entirety.

(4) Those who get permission under the rule of this law by making a false
statement during the applications are punished with prison terms of one to three
years provided that there is no other crime committed which requires a heavier
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A- Elements of Crime in Article 15 (1) of the Law on Biosafety

The first alternative act is to import GMOs and products thereof against the system

Article 15 (1) of the Law states, “Those who import, produce and release genetically

specified by the Law. Here, import means bringing GMOs and products thereof

modified organisms or products thereof into the environment, contrary to the rule

legally into the country in a way against the system specified by the Law. This act

of this law are punished with prison terms of five to twelve years and with judicial

can be committed by bringing authorized GMOs and products thereof into Turkey

fines up to 10,000 days.”.

without obtaining any permit, or can be committed by importing an unauthorized

Here, “GMOs and products thereof” constitute the material subject of the crime laid
down in this paragraph. The elements of crime are not GMOs or products thereof.
The notion of “GMOs and products thereof” has been chosen specifically, because
it is not possible to relate some products to GMOs or express them any other way.
The subject of crime, i.e. “GMOs and products thereof”, is defined in Article 2 (1) (k)
of the Law as follows: “GMOs and products: Products that are partly or completely
obtained from GMOs, or contain or consist of GMOs”. Therefore, it is not possible

GMO and product thereof without obtaining any permit. Importing a GMO or GM
product legally, but by hiding the GMO content should also be addressed within the
scope of this alternative act.
The second alternative act is to produce GMOs and products thereof against the
system specified by the Law. Production means manufacturing products that are
obtained from GMOs or contain or consist of GMOs. For example, obtaining flour or
starch from genetically modified maize is a production activity.

to mention about a subject of the crime specified in the first paragraph unless

The final alternative act is to release GMOs and products thereof into the

the presence of a product that is partly or completely obtained from GMOs, or

environment. The act of releasing here means the uncontrolled release of GMOs

contain or consist of GMOs is confirmed. For instance, starch, flour, soybean meal,

and products thereof in a way to pose danger to other food or products. Indeed,

corn gluten, corn bran and soya lecithin obtained from genetically modified maize

it means giving rise to growth of GMOs in an uncontrolled environment by means

constitute the GMOs and products thereof. Soybean meal, corn gluten and corn

of releasing. However, the definition of GMO and GM product is not appropriate

bran can be imported to Turkey ny legal means.

to understand this issue, because the definition does not include “GMO”. A GMO

The criminal act within the scope of the related paragraph is to import, produce and
release into the environment in a way against the system specified by the Law No.
5977, i.e. contrary to the procedures laid down in the Law.

is any organism that is able to reproduce in the environment and interact with
other plants. Therefore, formulation in the related article does not serve the
purpose. Indeed, this was noticed and GMOs and products thereof were defined in
subparagraph “m” of Article 4 of the Regulation on GMOs and Products Thereof as

Here, the notion of “offences with alternative acts” applies since the offence

follows: “GMOs and products thereof: GMO and GMM refer to the products that are

has alternative actions of importing, producing or releasing by which it can be

partly or completely obtained from GMOs, or contain or consist of GMOs”. As can

committed. Hence, any person who releases the illegally imported GMOs and

be seen, the concepts of GMO and GMM have been added in the definition. With a

products thereof or who produces GMOs and products thereof and then releases

teleological interpretation, we can say that the amendment to the Law covers these

them into the environment commits a single offence. While determining the penalty

articles. However, the issue may become questionable within the framework of the

in a given case, it can be taken into consideration whether import or production

principle of legality and specificity adopted in the criminal law.

occurs together with the act of releasing.

Any person or persons who import GMOs and products thereof legally against the
system specified in the Law, bring them into the country through illegal means,
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produce new products from the legally obtained GMOs and products thereof or

The actions have been sanctioned when the GMOs, or the GMOs and their products

release the legally obtained GMOs and products thereof into the environment are

have been circulating in the marketplace for purposes other than those specified

the offenders.

in the import permit. Accordingly, any person who uses, sells, or circulates these

The offence here is committed against the whole society. Therefore, every member
of the society is a victim of crime.
The offence is committed by importing, producing or releasing GMOs and products
thereof against the provisions of the Law on Biosafety; therefore, it is a conduct
offense. In other words, performance of one of the alternative acts is sufficient
to establish the offence. Moreover, the offence does not necessarily bear a
consequence. This type of offence is also among the endangerment offences as
it does not require the presence of damage.

products outside of the purposes specified in the import permit, or who personally
purchases, accepts, conveys or maintains this property for commercial purposes
while knowing of this distinctness shall be penalized.
The subject of crime in this paragraph is GMO, or GMO and its products. GMO,
the genetically modified organism; Refers to living organisms outside of the
human body, which were obtained by adding genes using modern biotechnological
methods (art. 2/1, i). GMO refers to a living organism outside of the human body
that is added by gene transfer via biotechnical methods. Just as is with a plant, the
living organism which transfers the gene, can be an animal as well. For example,

Intention is the moral element of crime. The offender must act knowing that he/

a fish gene to a tomato; A gene belonging to a bacterium or a virus can also be

she import, produce or release a GMO or GM product.

transferred to corn. To protect crops such as soy, corn, and potatoes against insects

The related paragraph stipulates the activities of importing, producing and releasing
performed against the provisions of the Law No. 5977. This involves the knowledge

and weeds, poison-releasing genes can be placed. It is these such organisms that
constitute the subject of crimes put together in this paragraph.

that the products have been imported, produced or released into the environment

In addition, the subject of crimes in this paragraph may be comprised of GMOs

against the system specified by the Law on Biosafety. Therefore, we believe that

and their products as well. The explanations made in connection with the first

the offence set out in the related paragraph can only be committed with direct

paragraph apply to this subject.

intent and cannot be committed with oblique (indirect) intent. In other words,
the offender must act knowing that the activities of importing, producing and
releasing are against the laws.

The first act constituting a criminal offence under the jurisdiction is, the use of GMO,
or GMO and its products outside of the purpose and field specified within the import
permit. GMOs, or GMOs and their products may be imported for a certain purpose
by passing through the process specified in Article 3 and subsequent articles. An

B- The Elements of Crime in Article 15 (2) of the Law on Biosafety

application made to the Ministry is to state what the GMO and its product is, as

In this paragraph, legally imported GMOs, or GMOs and their products of which

submission of the application to the board, an authorization shall be granted with

are found to fall under purposes that are not specified within the import permit,

consideration of the purpose of the applicant together with all other conditions.

are subject to sanctions. In this way, the legislator wants to prevent uncertainties

Therefore, a system for tracking a GMO and its products that are allowed for import

that may arise from the uncontrolled change of hands with GMOs, or GMOs and

are also set up within this framework.

well as the purpose for which the GMO and its product is to be imported, and upon

their products, and to prevent the potential of uneasiness with public opinion on
this issue.
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Import of a GMO or a GMO and its product shall be allowed upon consideration of

An offence with alternative acts has been correlated within the paragraph. For this

the area in which it is to be used. In short, the determining factor in decision making

reason, an offence is possible with any of the alternative acts.

is its purpose for usage. For this reason, the use of GMOs and their products for
purposes other than those specified in the import permit shall be regarded as a
criminal act. For example, if a GMO corn that is allowed to be imported for use in
feed production is used in the production of corn flour or starch, the act for which
sanction is to be imposed under this paragraph shall be processed.
The crime implicated within the paragraph consists of the GMOs and a GMO and its
products which are imported from the country with legitimate imports, which are
not used for the purposes stated in the import permit, but are supplied for sales
that constitute offence with alternative act. To put on the market means tos present
a product to a market meant for sale. Is it possible to import GMOs and its products
that are set for sale?
This offence can also be committed by selling or transferring GMOs and its products
outside of the specified purpose set within the import permit. To sell is shown to be
a feature that follows putting on the market. Therefore, the act of selling follows
the act of putting on the market. For the purpose of enforcing penalization earlier,
the legislator has penalized the act of putting on the market. Hence, subsequently
upon putting on the market, the crime will have been completed once the GMO and
its product have been sold.

The offence specified in the relevant paragraph is a conduct offense. Therefore, no
consequence has been sought for the commission of a crime. At the same time,
since the act of committing is not connected to the occurrence of a violation, the
regulation carries the quality of an endangermentoffense.
The victims of crime are everyone that constitutes the society. Apart from purposes
in the import permit specified within the paragraph in terms of alternative acts,
usage in an area outside of where it is designated to be used, and putting on
the market, it is obligatory for more than one person to be involved. However,
the legislator has foreseen additional requirements to restrict the area of
responsibility for the purchaser, acceptor, transporter and retainer. For this reason,
it is necessary to distinctively evaluate the first and second group of alternative acts
in which criminal offenders may be present. The first group may be the person or
persons who import the GMO and its products in accordance with the permit for
the use of the GMO and its products for a specific purpose and in a specific area.
In cases where the import permit is granted on behalf of a private legal entity, the
legal entity body and its executives may be the perpetrators of the offence. On the
other hand, as far as purchasing, accepting, transporting or having possession,
which constitutes alternative acts, no characteristics have been sought in order

The offence may also be committed by transfer of GMOs and products outside of

to be attributed as an offender. These alternative acts can be committed by any

the purpose specified within the import permit. Transfer means to pass on the

individual.

rights of the property to the property of others. It is necessary to understand any
and which way that the rights to a property may be transferred to another without
the act of selling.

A definition of a crime that can be committed deliberately has been given a place
in the paragraph. However, just as a person who can deliberately use a GMO and
its products outside the purpose or area specified within the import permit, putting

An offence can be committed by the purchase, acceptance, transport or possession

on the market, completing a sale, or transferring the GMO and its products can

of GMOs and their products. The person who purchases will also be seen to

also be done with indirectintent. These individuals must be aware that they are

have accepted or have possession. However, since there is the possibility that

using, putting on the market, selling, or transferring GMOs and their products,

not every acceptance or possession can be determined a purchase, acceptance

for purposes other than those specified within the import permit. However, these

and possession are listed as offences with alternative acts in order to avoid the

alternative actions can be committed in direct intent for the vast majority of events.

hesitations that may arise during the process.
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On the other hand, it was sought that individuals who bought, received, transported

To commit an offence, a product with the qualifications specified above, must be

or acquired possession of these products in terms of the commission of a crime

used outside the purpose and scope specified in the import permit, put on the

were aware that GMOs and their products were imported for use in a specific

market, sold or transferred, or be purchased, accepted, transferred or possessed

purpose and area. For this reason, these individuals will only be held responsible

of for commercial purposes with the knowledge of these attributes of the products.

in the event they are deemed to have committed the action with direct intent.
Therefore, if the purchaser purchases, the acceptor accepts, the bearer attains
possession or the conveyee acquires the transfer of the GMO and its product, they
have to know that it has been obtained with the purpose and scope specified within
the import permit.

Explanations made in the previous type of crime related to using, putting on the
market, selling, transferring, purchasing, accepting, transporting and keeping
possession of these products outside the purpose and scope specified in the import
permit are valid.
An offense with alternative acts has been included in this paragraph as was in
the previous paragraphs. The offense is also a conduct offense and it has been

C- Criminal Element in Article 15 (3) of Law on Biosafety

formulated as an endangerment offense

In accordance with Law No. 5977 specified within this paragraph of the Article, the

The explanations made in the previous paragraph also apply in the case of the

using, putting on the market, selling, or transferring of the product outside of the
purpose and scope specified within the import permit of the products imported

perpetrator and the victim.

from GMOs, or the using, putting on the market, selling, transfer or keep possesing

An offence can be intentionally committed. Using, putting on the market, selling or

these products for commercial purposes with the knowledge of these attributes of

transferring outside of the purpose and scope specified within the import permit

the products are subject to be placed under sanctions.

can be done either in direct intent or with indirect intent. On the other hand, in
order for purchasing, accepting, possessing and transferring to be deemed as a

The subject of the crime is constituted of the products obtained from GMOs.
The purpose of products obtained from GMOs are partially or completely obtained
from GMOs along with products that do not include GMO or are derived from GMOs
(m 2/1, j). Glucose syrup, refined oil, soya oil that are obtained from corn with a
GMO, and fiber, feed and food enzymes that are obtained from GMO cotton are the
products obtained from GMOs. In our current law, only soybean oil and corn oil are
allowed to be used from these products.
These products which constitute the subject of the crime, must be obtained from

crime, it is sought to determine whether the subject of these acts were products
obtained from GMOs. Therefore, this part of the offence can be committed directly
with intention. However, when looking from this aspect of an offence, it has been
sought that the person who bought, received, transferred or obtained possession
of these products, did so for a commercial purpose. Therefore, this aspect of the
crime requires an act towards a specific purpose other than the intention of the
action. The legislator has provided additional elements in order to limit liabilities
for this area.

the GMOs that have been imported or processed legally, for use in a specific
purpose or area, and within the framework of the principles which have been set
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forth in Law No. 5977. If the subject of thecrime does not carry these qualities, the

D- Elements of Crime in Article 15 (4) of the Law on Biosafety

offence set forth in this paragraph does not occur.

Article 15 (4) states as follows: “Those who get permission under the rule of this
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law by making a false statement during the applications are punished with prison

processing. Consequently, the document obtained through false statement has the

terms of one to three years provided that there is no other crime committed which

features of a false document in terms of its content. Therefore, a civilian is involved

requires a heavier penalty. Import, processing, using, putting into the market,

in counterfeiting official documents as a perpetrator. The Legislature preferred to

selling, handing over, accepting, transporting or possessing GMOs, GMOs and

make such an arrangement to eliminate potential hesitations that might appear in

products thereof and the products obtained from GMOs based on this unlawfully

the implementation.

obtained permit is punished in accordance with the above-mentioned provisions”.

The following sentences of the paragraph try to formulize the actual joinder of

The definition of the offence in the first sentence has the feature of a secondary

offences. Importing, processing, using, putting into the market, selling, handing

norm. The Legislature stated that those who get permission to import or process by

over, accepting, transporting or possessing GMOs, GMOs and products thereof

making a false statement would be subject to penalty, but also stipulated that these

and the products obtained from GMOs based on this unlawfully obtained permit is

provisions would not apply to the cases where the false statement was for another

subject to another penalty under the provisions of the abovementioned paragraph.

crime requiring a heavier penalty. In this way, another crime norm was formed by

This provision is problematic. Among the paragraphs given above, only the first one

the provisions of this paragraph for the cases to which any other provisions could

requires imposing sanction for the import of GMOs and products thereof against

not apply.

the system set out in the Law on Biosafety without any mention of GMOs and the

Getting permission to import or process by making a false statement should

products obtained from GMOs. In other words, only GMOs and products thereof are

be understood as making a misstatement in order to obtain permit which is not

the subject matter of the offence of illegal import. On the other hand, the second and

otherwise given. Making a statement rather appears in the form of submitting a

third paragraphs require sanctions for the activities other than the ones indicated

false document. Indeed, Article 14 of the Regulation on GMOs and Products Thereof

on the import permit regarding the lawfully imported GMOs and products thereof

titled “import” which lays down the provisions about the way to be followed for

and the products obtained from the GMOs. In other words, lawfully imported GMOs

getting permission and the necessary conditions states, “a) The importer is asked

and the products obtained from the GMOs constitute the subject matter of the

to submit a document issued from the competent authorities of the country of origin

offences set out in these paragraphs. However, with a teleological interpretation,

or country of shipment or an analysis report issued by an international accredited

we can say that the provisions of the first paragraph apply to the import of GMOs

laboratory about the number of GMOs and GM products to be imported and the

and products thereof, while the second paragraph applies to GMOs or GMOs and

type of gene”. These provisions are taken into account while assessing the import.

products thereof, and the third paragraph applies to the products obtained from the

As can be understood from this article, making a false statement occurs in the form

GMOs. It should also be noted that the last provision is problematic in terms of the

of submitting a false official or private document. In such cases, depending on the

principle of specificity.

nature of the document, the act of obtaining permit for import by making a false
statement is also committed as per this Article in addition to counterfeitingofficial
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or private documents.

IV- ATTEMPT, PARTICIPATION AND JOINDER

We should note that this provision is unnecessary. Importers obtain a document

The offences set out in the related article are conduct offenses. Therefore, they

that they cannot otherwise obtain by deceiving a public officer and submitting

are subject to the same legal regime as the conduct offences in terms of attempt.

a false document during the application for obtaining permit for importing or

Accordingly, any offence defined in each paragraph is in principle considered as
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an attempt from the moment of acting with the intention of committing crime to

V- SANCTION AND PROSECUTION

the completion of the offence. For instance, trying to get the products known to be

The article includes three different types of offences that can be prosecuted without

within the scope of GMOs and products thereof through customs without obtaining

a complaint and need to be investigated and prosecuted ex officio.

the permit required by the law should be considered within the scope of attempting
to import under the first paragraph. Similarly, starting an action to produce such
products is considered to be an attempt, while the completion of the production
means completion of the offence.

Such offences are punishable both with imprisonment and fine. Both punishments,
i.e. imprisonment and fine are heavy. In the imposition of judicial fines, it should be
taken into account whether the economic interestretained through committing that
offence has been confiscated, or not.

The offence in the second paragraph is completed through using, putting on the
market, selling or handing over the GMOs or GMOs and products thereof for the
purposes and within the areas other than the ones indicated on the import permit,
or through buying for trading purposes, accepting, transporting or possessing such
products. Making preparations to use such products for the purposes and within
the areas other than the ones indicated on the import permit is a preparatory act.
The offence is completed with the use of these products for the purposes and within
the areas other than the ones indicated. Placing on the market is a preparatory act
of selling. This act which involves bargaining for selling is an attempt in terms of
the buyer, while it is considered to be placing on the market in terms of the seller.
These are also valid for the offence set out in the third paragraph.
The offences set out in this article are not considered within the scope of the concept
of attempt. These offences can be committed under the circumstances in which the
criteria of principal involvement (perpetration) and complicity are valid. However,
the characteristics of each offence type should be taken into consideration while
giving a penalty. For instance, the use of imported GMOs for the purposes and
within the areas other than the ones indicated in the permit is an act open to debate

Case 1- In this case that took place in Konya, an unauthorized canola gene was
detected during the analysis of the samples from dairy cattle feed that was put into
market. Upon the analysis, an action was brought against the relevant company
authorities for violation of Article 15 (3) of the Law No. 5977, i.e. for using, putting
on the market, selling or handing over the products obtained from the GMOs
imported or processed under the provisions of the Law No. 5977 for the purposes
and within the areas other than the ones indicated on the import permit, and the
relevant parties were sentenced after the trial.
The act here is not typical, since there should be a misconduct of the products
obtained from the legally imported GMOs in order for an offence to occur within the
scope of this paragraph. However, it is illegal to import genetically modified canola
plants in any way. Thus, it is not possible to handle the case within the scope of
Article 15 (3).

in terms of the importers.

In cases where the canola gene detected in the feed has been found to be imported

Since the offences set out in the article are different in terms of their subject

as GMOs and products thereof and used in feed production, the type of offence set

matters and areas, they are not in a joinder relationship with each other. However,

out in Article 15 (1) occurs. However, it should be noted that the product in which

the offences in each paragraph are likely to be committed as successive offences.

the relevant gene was detected should be a GMO or a product thereof and should

Bringing GMOs and products thereof into Turkey without the necessary import
permit also establishes the offence of smuggling. Therefore, such cases should be
handled based on the principle of exact concurrence.
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VI- EXAMPLES OF IMPLEMENTATION

be used in feed production. On the other hand, if the existence of canola gene in the
product is due to an incident of contamination, not the use of a GMO and product
thereof, then it does not constitute an offence.
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MISDEMEANOURS AND ADMINISTRATIVE SANCTIONS
IN THE LAW ON BIOSAFETY
Prof. Dr. Ramazan ÇAĞLAYAN

INTRODUCTION
Genetically modified organisms (GMO) and the products obtained from these
organisms have been on the agenda of both Turkey and other countries recently.
The issue has various dimensions including human health, environmental health
and biodiversity. However, what concerns us is its legal dimension. Due to such
important implications of the issue, the Law No. 5977 on Biosafety of 2010 and
the Regulation on Genetically Modified Organisms and Products Thereof have been
enacted.
Both the Law and the Regulation set out a series of rules regarding the import
of genetically modified organisms, carrying out studies on them at laboratories
and putting them on the market. Violation of these rules brings administrative
sanctions, in addition to criminal and legal liabilities. This study presents the
misdemeanors and administrative sanctions set out in the Law on Biosafety.
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In the previous Turkish Criminal Code, offences were divided into two classes,

A. ADMINISTRATIVE FINES IMPOSED ON CORPORATE BODIES

i.e. felonies and misdemeanors, and they were included in criminal law. In recent

Article 15 (5) of the Law No. 5977 states, “In the event that the acts defined in the

years, the understanding which excludes misdemeanors from criminal law—

present Article are committed within the activities of a corporate body and benefit of

does not consider misdemeanors as offence—has been prevalent.[32] As a result

corporate body, the corporate body in question is sanctioned with an administrative

of the effect of such understanding, misdemeanors have not been included the

fine of 100,000 to 200,000 Turkish Liras.”

Turkish Criminal Code No. 5237. With the adoption of the method of regulating
misdemeanors in a separate law, the Law No. 5326 on Misdemeanors came into
force in 2005.

1. The Acts Subject to Sanction
To impose an administrative sanction for committing a misdemeanor, first there

The Law on Misdemeanors is a general legal arrangement about misdemeanors.

must be an “act” that constitutes a misdemeanor. Without an act (behavior-action),

Article 3 of the law states, “a) The provisions of this law regarding the legal remedy

sanction is out of question[33]. In this sense, an act is defined as, “a behavior exhibited

against administrative sanctions shall apply, unless otherwise provided, b) Other

in the outside world by one’s own will and directed towards accomplishing a certain

general provisions of this law shall apply to all acts requiring administrative fine or

result”[34]. According to this definition, a human behavior must be the result of one’s

transfer of ownership to the public”.

own will and directed towards a certain goal in order to be defined as an act and

There are various laws setting out administrative sanctions. The Law on Biosafety

subject to sanction.[35] The abovementioned act can be committed intentionally or

is one of them. The provisions of the Law on Misdemeanors as a general law apply
in cases where there is no provision in the private law regarding the imposition of
administrative sanction.

involuntarily. The same act can also be committed by negligence or in the form of
commissive act[36].
The offences in Article 15 of the Law No. 5977 on Biosafety are set out in four

This study presents the misdemeanors and administrative sanctions set out in

subparagraphs. If any of these offences is committed within the activities of a

the Law on Biosafety. This law does not include all details about misdemeanors.

corporate body and benefit of corporate body, it will constitute a misdemeanor in

Therefore, we will try to dwell on the general Law on Misdemeanor as far as we

terms of that corporate body and be subject to an administrative fine. We will now

are concerned.

address these offences in order.
(1) Importing, Producing and Releasing GMOs and Product Thereof into the

I. MISDEMEANORS AND ADMINISTRATIVE SANCTIONS IN THE LAW ON
BIOSAFETY
Article 15 of the Law No. 5977 on Biosafety sets out three different misdemeanors
in three paragraphs (art.15/5, art.15/6, art.15/7) and imposes administrative fines
for these misdemeanors. We will address them in the order specified in the law.

Environment against the Law on Biosafety (art.15/1).
Article 15 (1) of the Law on Biosafety states, “Those who import, produce and
release GMOs and products thereof into the environment, contrary to the rules of
this law are punished with prison terms of five to twelve years and with judicial fines
up to 10,000 days.”
[33] KOCA Mahmut/ÜZÜLMEZ İlhan, Türk Ceza Hukuku Genel Hükümler, Ankara 2008, p.110.
[34] ÖZGENÇ İzzet, Türk Ceza Hukuku Genel Hükümler, 3rd Volume, Ankara 2008, p.171.

[32] MAHMUTOĞLU Mahmut Selami, Kabahatleri Suç Olmaktan Çıkarma Eğilimi ve Düzene Aykırılıklar
Hukukunda (İdari Ceza Hukukunda) Yaptırım Rejimi, Istanbul 1995, p.8 ff.
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[35] ÖZGENÇ, ibid., p.172.
[36] KOCA/ÜZÜLMEZ, ibid., p.110-111; ÖZGENÇ, ibid., p.174.
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This provision defines three different acts as an offence. Thus, three different types

In Article 15 (1) of the Law on Biosafety, the act of “releasing GMOs and products

of misdemeanors and a penalty of administrative fine will be in question.

thereof into the environment” is defined as an offence. In order for this act to

(a) Importing GMOs and products thereof contrary to the rules of this law: If the
offence of importing GMOs and products thereof contrary to the rules of this law is
committed within the activities of a corporate body and benefit of corporate body,
the relevant corporate body is sanctioned with an administrative fine of 100,000 to
200,000 Turkish Liras (art.15/5).

constitute an offence, it must be committed “intentionally”[37]. Accidental releases
into the environment will not constitute an offence. If this act is committed within
the activities of a corporate body and benefit of corporate body, the relevant
corporate body will not be sanctioned with an administrative fine since the act will
not constitute an offence.

(b) Producing GMOs and products thereof contrary to the rules of this law: If the
offence of producing GMOs and products thereof contrary to the rules of this law is

(2)- Misuse of GMOs and Products Thereof (art.15/2).

committed within the activities of a corporate body and benefit of corporate body,

According to Article 15 (2) of the Law on Biosafety, “Those who import or process

the relevant corporate body is sanctioned with an administrative fine of 100,000 to

the GMOs or GMOs and products thereof under the provisions of this law, use, put

200,000 Turkish Liras (art.15/5).

on to the market, sell, and hand over for the purposes and within the areas other

(c) Releasing GMOs and products thereof into the environment contrary to the
rules of this law: If the offence of releasing GMOs and products thereof into the
environment is committed within the activities of a corporate body and benefit of

than the ones indicated on the import permit or buy for trading purposes, accept,
transport or hold by knowing these attributes of the products are punished with
prison terms of four to nine years and with judicial fines of up to 7000 days.”

corporate body, the relevant corporate body is sanctioned with an administrative

What is emphasized here is the use of “GMOs and products thereof” outside the

fine of 100,000 to 200,000 Turkish Liras (art.15/5).

areas and purposes indicated on the import permit. For instance, “soy bean” and

As per Article 3 (11) of the Law on Biosafety, we face with the question whether
accidental release of GMOs and products thereof and genetically modified

“corn” are genetically modified organisms (GMO), while “corn starch” and “corn
flour” are GM products.

microorganisms imported with permission from the Ministry into the environment

As per the provisions of the abovementioned paragraph, the following acts

during a scientific research constitutes an offence and a consequent administrative

constitute an offence: (a) using, (b) putting on the market, (c) selling or transferring

fine.

GMOs and products thereof for the purposes and within the areas other than the

As per Article 3 (11) of the Law on Biosafety, “For the contained use for experimental
purposes of GMOs and products thereof and genetically modified microorganisms,
those who are carrying out these works must meet the contained use standards

ones indicated on the import permit, (d) buying them for trading purposes, (e)
accepting, (f) transporting, (g) keep possession of them by knowing these attributes
of the products.

and conditions, and measures to be applied in case accidental release into the

If the offences set out in Article 15 (2) of the Law on Biosafety are committed

environment must be in place.” During the application for import permit, the

within the activities of a corporate body and benefit of corporate body, the relevant

importer must state what these measures are and the Ministry must inspect

corporate body will be sanctioned with an administrative fine of 100,000 to 200,000

whether these measures have been really taken, or not.
[37] ÖZEN Mustafa, Gıda Hukuku, Ankara 2015, p.59.
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Turkish Liras (art.15/5). To impose this administrative sanction, the acts committed

indicated on the import permit or buy for trading purposes, accept, transport or hold

by the corporate body must constitute an offence. If not so, the relevant corporate

by knowing these attributes of the products are punished with prison terms of three

body is not sanctioned with the administrative fine set out in Article 15 (5).

to seven years and with judicial fines of up to 5000 days.”.

For example, if a product supposed to be used in animal feed and imported with

What is emphasized here is the use of “the products obtained from GMOs” for the

a permit is used in human food or put on the market, bought, sold, transferred

purposes and within the areas other than the ones indicated on the import permit.

and held for that purpose, it will constitute an offence. If these acts are committed

“Glucose syrup”, “refined oil” and “cotton fiber” are among the products that are

within the activities of a corporate body and benefit of corporate body, the relevant

obtained from GMOs and fall within the scope of Article 15 (3).

corporate body will be sanctioned with an administrative fine.

For instance, if the “glucose syrup obtained from legally imported GMOs” intended

The use of a product authorized for scientific research for other purposes can be

to be used in the field of healthcare, or the “refined oil obtained from legally

given as another example of using outside the purpose indicated on the import

imported GMOs” intended to be used for industrial purposes is used in human food,

permit. As per Article 3 (11) of the Law on Biosafety, GMOs and products thereof

it constitutes an offence as per Article 15 (3).

can be imported with the permission of the Ministry by the institutions authorized
to carry out scientific researches for experimental purposes. The terms of use
regarding these products and the measures to be taken are specified in the import
permit[38].
The use of GMOs and products thereof imported for the purpose of making
scientific researches for other purposes (for example, reproducing and putting on
the market for commercial purposes) will constitute an offence based on the act of
“using for the purposes and within the areas other than the ones indicated on the
import permit” set out in Article 15 (2) of the Law on Biosafety.

In accordance with Article 15 (3), the following acts constitute an offence: (a) using,
(b) putting on the market, (c) selling or transferring the GMOs and products thereof
for the purposes and within the areas other than the ones indicated on the import
permit, (d) buying them for trading purposes, (e) accepting, (f) transporting, (g)
keeping possession of them by knowing these attributes of the products.
If the offences set out in Article 15 (3) of the Law on Biosafety are committed
within the activities of a corporate body and benefit of corporate body, the relevant
corporate body will be sanctioned with an administrative fine of 100,000 to 200,000
Turkish Liras (art.15/5). To impose this administrative sanction, the acts committed
by the corporate body must constitute an offence. If not so, the relevant corporate

(3) Misuse of the Products Obtained from GMOs (art.15/3).

body is not sanctioned with the administrative fine set out in Article 15 (5).

As per Article 15 (3) of the Law on Biosafety, “Those use, put on the market, sell,
and hand over the products obtained from GMOs imported or processed under the
provisions of this law for the purposes and within the areas other than the ones
[38] Art.3/11: Permission is obtained from the Ministry for GMOs or products thereof to be imported for the
purpose of scientific research by institutions authorized to carry out such research. Import is performed
in compliance with the conditions stated in the written permit. For the contained use for experimental
purposes of GMOs and products thereof and genetically modified microorganisms, those who are carrying
out these works must meet the contained use standards and conditions, and measures to be applied in
case accidental release into the environment must be in place. It is obligatory to keep the Ministry informed
of the experimental works and their results.
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(4) Obtaining Permit to Import or Process by a False Statement and Using the
Related Product (art.15/4).
Article 15 (4) of the Law on Biosafety sets out two different types of acts.
(a) Obtaining Permit to Import or Process by Making a False Statement:
According to Article 15 (4) of the Law on Biosafety, “Those who get permission to
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import and process under the rule of this law by submitting false information are

or products obtained from GMOs for which a permit to import or process has been

punished with prison terms of one to three years provided that there is no other

received by a false statement is committed within the activities of a corporate body

crime committed which requires more penalty.”

and benefit of corporate body, the relevant corporate body will be sanctioned with

The phrase “false statement” includes all kinds of fraudulent statements including
counterfeiting documents. Receiving a permit to import or process by making a

Annotation 1: Article 15 of the Law on Biosafety sets out the acts that constitute

false statement which cannot otherwise be received, or receiving a permit to import

an offence in four paragraphs. Are there four different types of offences, or different

or process by a false statement under circumstances other than those specified

ways of committing an offence? If the acts set out in the Article are different ways

means committing the abovementioned act.

of committing the same offence, then the provisions for successive offences will

If the act of obtaining a permit to import or process by a false statement is committed
within the activities of a corporate body and benefit of corporate body, the relevant
corporate body will be sanctioned with an administrative fine of 100,000 to 200,000
Turkish Liras (art.15/5).
(b) Using a product for which permit to import or process was obtained by a
false statement: As per Article 15 (4) of the Law on Biosafety, importing, processing,
using, putting on the market, selling, transferring, accepting, transporting or
keeping possession of GMOs, GMOs and products thereof or products obtained
from GMOs for which a permit to import or process has been received by a false
statement is punished in accordance with the above-mentioned penalties.

apply and the result will be in favor of the perpetrator[39]. If each of these acts is
considered to be independent offences, there shall be an actual joinder of offences
and separate punishments will be imposed for each act. Such approach is also
present in the doctrine itself[40]. For the corporate bodies, separate administrative
sanctions will be imposed for each act. The phrase “for each failure” specified in
Article 15 (6) of the Law on Biosafety supports this approach.
Annotation 2: As per Article 15 (5) of the Law on Biosafety, “In the event that the
acts defined in the present Article are committed within the activities of a corporate
body and benefit of corporate body, the corporate body in question is sanctioned
with an administrative fine of 100,000 to 200,000 Turkish Liras, and specific
security measures are taken against that corporate body.” As the provisions of

As per the provisions of the relevant paragraph, the following acts constitute an

this paragraph state, the administrative fine and security measures against the

offence: (a) importing, (b) processing, (c) putting on the market, (d) selling or

relevant corporate body are not optional sanctions, i.e. both of them are imposed.

transferring the GMOs and products thereof or the products obtained from GMOs

In other words, both the administrative fine will be imposed on the corporate body,

for which a permit to import and process has been received by a false statement,

and the proposed security measures will be taken[41].

(e) buying them for trading purposes, (e) accepting, (f) transporting, (g) keeping
possession of them by knowing these attributes of the products.
In our opinion, each act set out in this paragraph requires a separate administrative
sanction. The phrase “for each failure” specified in Article 15 (6) of the Law on
Biosafety supports our opinion.
If the act of importing, processing, using, putting on the market, selling, transferring,
accepting, transporting or keeping possession of GMOs, GMOs and products thereof
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an administrative fine of 100,000 to 200,000 Turkish Liras (art.15/5).

Is the implementation of both administrative fine and security measures contrary
to the “non bis in idem” principle? This principle applies to more than one sanction
of the same type for a single act.[42]. In this paragraph, hereby, the types of the
[39] ÖZEN, Gıda Hukuku, p.104.
[40] KOCA Mahmut, “Genetiği Değiştirilmiş Ürünler Sebebiyle Cezai Sorumluluk”, Melikşah Üniversitesi
Hukuk Fakültesi Dergisi, Gen Hukuku Özel Sayısı, C.I, Volue.1, 2012, p.116 ff.
[41] Security measures for corporate bodies are set out in Article 60 of the Turkish Penal Code, under the
title “Security Measures Specific to Legal Entities”.
[42] ÖZEN, Gıda Hukuku, p.138.

63

sanctions are different. One of them is administrative fine, while the other is the

the prohibited acts set out in Article 5 constitute one of the offences in Article 15 of

adoption of security measures. Hence, implementation of both is not contrary to

the same law (match up with the acts in Article 15)[44].

the “non bis in idem” principle.

For instance, the act of “putting GMO and products thereof on the market without

If the acts that originally constitute an offence for individuals are committed

approval” set out in Article 5 may constitute the offence of “putting on the market”

within the activities of a corporate body and benefit of corporate body, the relevant

in Article 15 (2), or “using or letting others use the GMOs and products thereof in

corporate body will be sanctioned with an administrative fine and security

breach of Board decisions.” may constitute the offence of “using for the purposes

measures will be taken against it. It can be asked why no judicial fine is imposed

and within the areas other than the ones indicated on the import permit”.

on the corporate body for the offences committed. Indeed, it is specified that such
imposition of judicial fine is contrary to the system of sanctions set out both in the
Turkish Criminal Code and the Law on Misdemeanors[43]. In the event that the acts
are committed within the activities of a corporate body and benefit of corporate

If these acts are committed within the activities of a corporate body and benefit of
corporate body, the relevant corporate body will be sanctioned with an administrative
fine of 100,000 to 200,000 Turkish Liras (art.15/5).

body, the relevant corporate body can be sanctioned with a judicial fine, provided
that security measures are taken against it. However, the law stipulates the
imposition of administrative fine.
Annotation 3: Article 5 of the Law on Biosafety sets out the illegal acts regarding
GMOs and products thereof. As per the provisions of Article 5, the following acts
are prohibited:
(a) Putting GMO and products thereof on the market without approval.
(b) Using or letting others use GMOs and products thereof in breach of Board
decisions.
(c) Producing genetically modified plants and animals.
(ç) Using GMOs and products thereof beyond the purpose and area indicated by the
Board within the scope of the decision on the placement on the market.
(d) Using GMOs and products thereof in baby food and baby formulas, follow-on
food and follow-on formulas and nutritional supplements for babies and kids.

2. Nature of the Act
Article 7 of the Law on Misdemeanors states, “A misdemeanor can be committed by
negligence or in the form of commissive act. The presence of a legal obligation for
committing a certain commissive act is required for the existence of a misdemeanor
committed by negligence”.
Commissive acts refer to acts such as gestures and talking, while negligent act
refers to failing to fulfill an obligation required by the laws[45].
Article 15 (5) of the Law on Biosafety requires the imposition of administrative fines
on corporate bodies. If the offences set out in the law are committed by the staff of
a corporate body within its activities, that corporate body is also sanctioned with an
administrative fine. Thus, the discussion whether a misdemeanor is the result of a
commissive or negligent act is irrational for a corporate body. If the acts committed
by the staff of a corporate body constitute an offence, then that corporate body is

The Law does not set out what kind of sanctions are imposed to those committing

considered to have committed a misdemeanor. Whether the offence is the result of

these prohibited acts specified in Article 5. We can say as per the principle of

a commissive or negligent act is not important for the existence of misdemeanor.

legality of crimes and punishments that the perpetrator will be subject to penalty if
[44] ÖZEN, Gıda Hukuku, s.67.
[43] ÖZEN, Gıda Hukuku, s.138-139.
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[45] ÖZGENÇ, ibid., p.214.
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3. Perpetrator of a Misdemeanor

In order for a corporate body to be subject to an administrative sanction, the

Article 15 (5) of the Law on Biosafety states, “In the event that the acts defined in the

perpetrators of the offences set out in the law must have committed these

present Article are committed within the activities of a corporate body and benefit of

offences within the activities of a corporate body and benefit of corporate body. If

corporate body, the corporate body in question is sanctioned with an administrative

the commission of the offences is not within the activities of a corporate body and

fine of 100,000 to 200,000 Turkish Liras, and specific security measures are taken

for a corporate body, that corporate body will not be subject to an administrative

against that corporate body”.

sanction.

Can a perpetrator of a misdemeanor be a corporate body? A special arrangement

How is it possible to determine whether an act has been committed within the

was made in the Law on Misdemeanors in terms of this issue. Article 8 titled

activities of a corporate body and for the benefit of a corporate body? Each concrete

“Liabilities for the behaviors of an organ or representative” states the following:

case must be addressed in its own conditions. For instance, if the managers or

(1)

other staff of a company involved in food import commits an offence set out in the
An administrative sanction may also be imposed on a corporate body if a

Law during the import activities, it means the acts have been committed within the

person working as an organ or representative of that corporate body or taking

activities of a corporate body and for the benefit of a corporate body.

on a task within the activities of the corporate body—although not working as
an organ or representative—commits a misdemeanor within the scope of his/

On the other hand, if the managers or other staff of that company commits those

her mission.

offences for their own benefit or for the benefit of someone else, independent of
the activities of the company, the corporate body is not subject to an administrative

(2) If a person acting as a representative of a natural person commits a

sanction.

misdemeanor in relation to his/her representative capacity, the natural person
represented by that person may also be subject to an administrative sanction.
If a person working for a natural person commits a misdemeanor within the
scope of his/her job, the employer may also be subject to an administrative
sanction.

4. Presence of Conviction
Article 15 (5) of the Law on Biosafety states, “In the event that the acts defined in the
present Article are committed within the activities of a corporate body and benefit of

(3) The abovementioned paragraphs apply in cases where the law requires the

corporate body, the corporate body in question is sanctioned with an administrative

organs or representatives or those represented to have special qualifications.

fine of 100,000 to 200,000 Turkish Liras, and specific security measures are taken

(4) The provisions of the first and second paragraphs also apply in cases where
the action that lays the basis of this organ or agency or service relationship is
not legally valid.

against that corporate body”. In order to impose an administrative fine on a corporate
body, the offence must have been committed. In other words, a verdict of conviction
must have been given for the related offences. If there is no verdict of conviction,
then the corporate body will not be subject to an administrative fine. In practice, we

The subject of the administrative sanction set out in Article 15 (5) of the Law on

can see the examples of verdicts such as “on no ground for prosecution due to the

Biosafety may be a corporate body. The Law is not clear about the qualifications

lack of evidence with sufficient gravity to justify the suspicion”[46], “the principle of

of a corporate body. Therefore, the perpetrator can be public corporate bodies and
private corporate bodies.
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[46] ÖZEN, Gıda Hukuku, p.140.
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in dubio pro reo[47]” and “reversal due to imperfect enquiry and investigation[48]”. In

law, an act committed by negligence is subject to sanction. Indeed, Article 22 (1)

such cases, since there is no conviction yet, the corporate body is not sanctioned

of the Turkish Criminal Code states, “Acts conducted with recklessness shall be

with an administrative fine. If the verdict of conviction is reversed by the Supreme

subject to a penalty only where explicitly prescribed by law”.

Court, the administrative fine imposed based on the verdict of conviction must be
reversed, too.

Article 9 of the Law on Misdemeanors states as follows: “Misdemeanors can be
committed both with intent and by negligence unless otherwise explicitly prescribed
by law”.

5. Moral Elements of Misdemeanors

Article 15 (5) of the Law on Biosafety requires imposing administrative fines on

Moral element of a crime refers to the moral relationship between the act and the

corporate bodies. If the staff of a corporate body commits the acts defined in the

perpetrator. . If there is no such relationship between the act and the perpetrator,

law within the activities of the corporate body, the corporate body in question is

the behavior is not legally considered as an act and is not subject to any sanction.

also sanctioned with an administrative fine. Therefore, it is pointless to talk about

The moral elements refer to “intent” and “negligence”.

the intent or negligence of the corporate body. If the act committed by the staff of a

[49]

Intent: Article 21 (1) of the Turkish Criminal Code No. 5237 defines intent as
“knowingly and willingly conducting the elements in the legal definition of an
offence”. As can be understood from the definition, intent is comprised of the

corporate body constitutes an offence, be it committed with intent or by negligence,
this means that the corporate body is liable for committing a misdemeanor and is
sanctioned with an administrative fine.

elements of “knowing” and “willing”. Thus, a perpetrator must both know the
elements in the legal definition of an offence and be willing to conduct them.[50].

6. Jointly Committed Offences

Negligence: As per Article 22 of the Turkish Criminal Code No. 5237, negligence is

Although an act that is subject to sanction is usually committed by a single person,

divided into two: conscious and unconscious negligence. Unconscious negligence

it may also be committed directly or indirectly with participation of more than one

is defined as “conducting an act without foreseeing the consequencesas stated

person in different ways. In such cases, provisions regarding “jointly committed

in the legal definition of the offence, due to a failure to discharge a duty of care

offences” apply and the participators of the act are subject to sanction[51].

and attention” (art.22/2). On the other hand, “an act is conducted with conscious
negligence when the consequenceis foreseen but is not desire” (art.22/3). It is
also stated that, in the case of conscious negligence, the penalty for the negligent
offence shall be increased by one-third to one-half (art.22/3).
In criminal law, committing an offence with intent is the main concern, while

Participation in a crime is divided into two as “principal involvement (perpetration)”
and “complicity”[52]. Article 37 (1) of the Turkish Criminal Code No. 5237 states as
follows: “Each one of the persons who jointly execute the act defined as crime in
the law is responsible from its legal consequences as the offender”. In the law,
complicity is divided into two as “incitement” (art.38) and “assistance” (art.39).

negligence is an exception. In other words, if there is an explicit provision in the
[47] ÖZEN, Gıda Hukuku, p.1140-141.
[48] ÖZEN, Gıda Hukuku, p.142-145.
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[49] KOCA/ÜZÜLMEZ, ibid., p.157; ÖZGENÇ, ibid., p.225.

[51] KOCA/ÜZÜLMEZ, ibid., p.362.

[50] KOCA/ÜZÜLMEZ, ibid., p.165.

[52] KOCA/ÜZÜLMEZ, ibid., p.365.
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Participation in committing misdemeanors is set out in Article 14 of the Law on

performs the acts of committing an offence[53]. If an act began to be performed, but

Misdemeanors:

has not been completed due to circumstances beyond the offender’s control, the

(1) Each of the participants of a misdemeanor shall be defined as the offender
and sanctioned with an administrative fine.

person involved is culpable for the attempt. Therefore, attempt is a legal situation
that takes place during the period from the beginning to the end of the performance
of an act.[54]. As per Article 35 of the Turkish Criminal Code, attempt is defined as

(2) In cases where the criterion of possessing the proscribed perpetration

follows: “Any person who begins to directly act, with the appropriate means and

qualifications is sought, the person who has been involved in the commission

with the intention of committing an offence, but has been unable to complete such

of a misdemeanor, but does not have the characteristics of an offender shall

offence due to circumstances beyond his control, shall be culpable for the attempt”.

be defined as the offender and be sanctioned with an administrative fine.

As can be seen, in order for a person to be culpable for the attempt, there must be

(3) In order to constitute a misdemeanor, it is sufficient that the act is unlawful
and committed intentionally. Each person participating in the commission of a

an intention of committing an offence. The phrase “with the intention of committing
an offence” means that.

misdemeanor shall be sanctioned with an administrative fine, irrespective of

Article 13 of the Law on Misdemeanors has the following provisions regarding the

whether the other individuals are liable or not.

attempt: “Attempt to commit a misdemeanor is not subject to penalty, save for

(4) If any act, defined as an offence for the person possessing the proscribed
perpetration qualifications required for such offence, but as a misdemeanor
for other individuals, is committed jointly by individuals who possess or do

the situations for which there are provisions in the law stating that such attempt is
punishable. In such cases, the provisions in the Turkish Criminal Code regarding
criminal attempt and voluntary abandonment shall apply in terms of misdemeanors”.

not possess these qualifications, the provisions regarding “jointly committed

According to this article, committing misdemeanors in principle is not subject

offences” shall apply.

to administrative sanction. Exceptionally, the same law is likely to require

The Law on Biosafety does not have any provisions regarding jointly committed
offences. Thus, the relevant provisions set out in the Law on Misdemeanors will
apply. In cases where the offences set out in Article 15 of the Law on Biosafety are
committed within the activities of more than one corporate body, those corporate
bodies are subject to the provisions regarding involvement in misdemeanors, and

administrative sanction on committing misdemeanors. In such cases, the provisions
regarding attempt in the Turkish Criminal Code will apply to the act of committing
misdemeanors. Considering that only the attempts to commit offences with intent
are subject to penalty in the Turkish Criminal Code, then only the attempts to
commit misdemeanors with intent can be subject to administrative sanctions.

any decision on administrative sanction will be based on the rules of involvement in

In Article 15 (5) of the Law on Biosafety, behaviors of individuals that constitute an

the Law on Misdemeanors.

offence are considered to be misdemeanors for corporate bodies and are subject to
administrative sanction. Thus, attempt to commit a misdemeanor is not in question
for corporate bodies.

7. Attempt
The acts subject to sanction are usually committed within a certain period of time.
The offender decides to commit an act, performs the preparatory acts and finally
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[53] ÖZGENÇ, ibid., p.420; KOCA/ÜZÜLMEZ, ibid., p.337.
[54] KOCA/ÜZÜLMEZ, ibid., p.337.
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8. Joinder of Offences

(3) If an act is defined both as a misdemeanor and an offence, sanction can be

Criminal law sets out the principle of actual joinder of offences. Actual joinder of

imposed on the offender only for the offence. However, the offender may also

offences is defined as follows: “The number of offences is equal to the number of

be subject to sanction for the misdemeanor in cases where imposing sanction

acts and the number of penalties is equal to the number of offences”[55]. This means

for the offence is not possible.

that each offence is independent and subject to separate penalties.

Article 15 of the Law on Biosafety sets out the acts that constitute an offence

“Successive offences” and “conceptual joinder” are also considered to be exceptions

in four paragraphs. Are there four different types of offences, or different ways

of actual joinder of offences. Successive offences (Turkish Criminal Code, art.43[56])

of committing an offence? If the acts set out in the Article are different ways of

are those that are committed more than once, against a person in the course of

committing the same offence, then the provisions for successive offences will

carrying out a decision to commit an offence. In the case of successive offences,

apply and the result will be in favor of the perpetrator[59]. If each of these acts is

a single penalty is given to the offender; however, the penalty to be imposed in

considered to be independent offences, there shall be an actual joinder of offences

respect of that offence is increased by one quarter to three quarters. On the other

and separate punishments will be imposed for each act. Such approach is also

hand, conceptual joinder (art.44[57]) refers to more than one offence committed

available in theory[60]. For the corporate bodies, separate administrative sanctions

through a single act and the offender is only sentenced for the offence with the

will be imposed for each act. In other words, the provisions regarding actual joinder

heaviest penalty[58].

of offences will apply in terms of misdemeanours.

Article 15 of the Law on Misdemeanors has the following provisions regarding the
joinder of misdemeanors:
(1) If more than one misdemeanor is committed through a single act and

9. Proposed Administrative Sanction

the provisions regarding these misdemeanors only require imposing an

As per Article 15 (5) of the Law No. 5977, administrative sanction refers to “an

administrative fine, the offender shall be sanctioned with the heaviest

administrative fine of 100,000 to 200,000 Turkish Liras.”

administrative fine. In cases where there are provisions requiring other
administrative sanctions than administrative fine, each one of these sanctions
is imposed on the offender.
(2) In cases where the same misdemeanor is committed more than once, separate
administrative fines are imposed on the offender for each misdemeanor. For
misdemeanors that can be committed through continuous acts, the acts are
treated as a single act until a decision on administrative sanction is made.

Here, the administrative fine was set out “proportionally”. This provision is
in conformity with the Law on Misdemeanors. Article 17 (1) of the Law on
Misdemeanors states, “administrative fine may be fixed or proportional”. The
same article (art.17/2) also indicates, “Administrative fine can also be determined
according to the upper and lower limits in the law”. By the upper and lower limits,
proportional administrative fine is meant.
The law requires setting an upper and lower limit and determining an administrative

[55] ÖZGENÇ, ibid., p.407; KOCA/ÜZÜLMEZ, ibid., p.399.
[56] Article 43- (1) Where a person commits the same act, more than once, against a person, at different
times in the course of carrying out a decision to commit an offence, a single penalty shall be given. However,
the penalty to be imposed in respect of that offence shall be increased by one quarter to three quarters.
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fine between these two limits. The principle of “proportionality” should be observed
while setting the amount of the fine.

[57] Article 44- (1) A person who commits more than one offence through a single act shall only be
sentenced for the offence with the heaviest penalty.

[59] ÖZEN, Gıda Hukuku, p.104.

[58] KOCA/ÜZÜLMEZ, ibid., p.400.

[60] ÖZEN, Gıda Hukuku, p.104.
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In general, the principle of proportionality refers to the feasibility of an instrument

The same rule also applies to the administrative sanctions specified in the Law

used to restrict a freedom or a right, the necessity of that restriction instrument

on Biosafety. While imposing an administrative fine of “100,000 Turkish Liras to

for the intended purpose and the existence of a proportionate ratio between

200,000 Turkish Liras” on the relevant corporate body, the reason why a fine equal

the instrument and the purpose[61]. In administrative law, the principle of

or close to the upper limit have been set must be stated. In this sense, the act of

proportionality refers to the balance between the instrument and purpose

“receiving a permit to import or process by a false statement” set out in art.15/4 of

[62]

and

is defined as “adaptation of opportunities, instruments and measures used by the
administration in its behaviors and acts to the outcomes intended to be achieved
by these behaviors”[63]. As a reflection of the principle of “proportionality” which is
one of the criteria used to limit fundamental rights and freedoms in Article 13 of the
Constitution of Turkey, there must be adequate proportionality (proportionnalité)
between the act and the administrative sanction imposed for that act[64]. For a minor
act, setting the amount of fine based on the upper limit will be against the law.
Indeed, the Council of State inspects whether the principle of “proportionality” has
been followed in the imposition of disciplinary sanctions: “…The presence of a
fair balance between the act of an officer and the disciplinary punishment inflicted
for that act constitutes one of the essential foundations of disciplinary law. When
creating such balance, the factors such as the course of the act, the presence of

the Law on Biosafety can be said to be more serious than the other acts.
Indeed, Article 17 (2) of the Law on Misdemeanors also requires implementing the
principle of proportionality: “Administrative fine can also be determined according
to the upper and lower limits in the law. While determining the amount of the fine,
the extent to which the committed misdemeanor is unjust is taken into consideration
together with the fault and financial status of the offender.”
According to this provision, it is required to take account of the fault and financial
status of the offender as well as the extent to which the committed misdemeanor is
unjust while setting the amount of administrative fine between the upper and lower
limits. For example, an act committed by negligence must be punished with a less
amount of administrative fine compared to an act committed with intent.

intent and the effect of involuntary factors on the act must be taken into account…
”[65].
[61] OĞURLU Yücel, Karşılaştırmalı İdare Hukukunda Ölçülülük İlkesi, Ankara 2002, p.21; ÇAĞLAYAN
Ramazan, İdare Hukuku Dersleri, 3rd Volume, Ankara 2015, p, 300-301, 352-353.
[62] BATUM Süheyl, Avrupa İnsan Hakları Sözleşmesi ve Türk Anayasal Sistemine Etkileri, Istanbul 1983,
p.245.
[63] OĞURLU, ibid., p.21.
[64] CHAPUS, René, Droit Administratif Général, C.II, !5th Edition, Paris 2001, p.340; GÖZÜBÜYÜK A.
Şeref/TAN Turgut, İdare Hukuku, C.I, Genel Esaslar, 2nd Edition, Ankara 2001, p.821; AKYILMAZ Bahtiyar/
SEZGİNERMurat/KAYA Cemil, Türk İdare Hukuku, 2nd Edition, Ankara, p.606.
[65] The Eighth Chamber of the Council of State, E.1995/3680, K.1997/3928, DD.96, p.409; The Twelfth
Chamber of the Council of State, E.2009/6013, K.2012/1684: “… There must be a fair balance between
the act of an officer and the disciplinary punishment inflicted on the relevant officer for that act by the
authorized bodies. When creating such balance, the factors such as the course of the act, the presence of
intent and the effect of involuntary factors on the act must be taken into account…”; The Eighth Chamber of
the Council of State, E.1995/3680, K.1997/3928,T.11.12.1997: “…
“…Dispute is the result of the legal transaction punishing the plaintiff by retaining the promotion for a
period of 1 year when the plaintiff has not been at work for 4.5 consequent days without any excuse.
Establishig a fair balance between the act of an officer and the disciplinary punishment inflicted on the
relevant officer for that act and taking account of the issues such as the course of the act, the presence of
intent and the effect of involuntary factors on the act... …”.
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10. Decision-Making Authority
Article 22 (1) of the Law on Misdemeanors states the following: “The administrative
board, authority or public officers explicitly stated in the relevant law shall be
authorized to decide on imposing an administrative sanction for a misdemeanor”. As
can be seen, this provision refers to the law on misdemeanors in terms of the body
authorized to impose administrative sanction, and authorizes the administrative
board, authority or public officers explicitly stated in that law. Hence, we will take a
look at the Law on Biosafety to determine the authorized body.
As per Article 15 (9) of the Law on Biosafety, it is the “court trying the case” that is
authorized to impose administrative sanctions on corporate bodies. Here, the court
trying the case is the one that hears the offences set out in Article 15 of the Law on
Biosafety. If the court that hears these offences finds out that an offence has been

75

committed “within the activities of a corporate body and benefit of corporate body”,

- Before filing an appeal against an administrative fine, three out of four of the fine

it will impose the administrative fine set out in art.15/5 on the relevant corporate

is collected from the payer. Advance payment does not affect the person’s right to

body.

appeal against the decision (Law on Misdemeanors, art.17/6).

Here, the court hearing the abovementioned offences is authorized to impose an
administrative fine on the corporate bodies. Since the administrative fine which
is dependent on the way an offence has been committed, authorizing a court has
been the right call to better understand both the judicial economy and the nature

12. Assessment of This Misdemeanor
As per Article 15 (5) of the Law No. 5977, if the offences set out in Article 15 are

of the act.

committed within the activities of a corporate body and benefit of corporate body,

How will the court of venue will be determined? As per Article 22 (4) of the Law

but also some “security measures” are taken against that corporate body.

on Misdemeanors, the provisions in the Turkish Criminal Procedure Law No. 5271

the corporate body in question is not only sanctioned with an “administrative fine”,

regarding the venue also apply to the misdemeanors.

Is the implementation of both contrary to the “non bis in idem” principle? This

As per Article 12 (1) of the Criminal Procedure Law, the court of venue is “the court

principle refers to that the same sanction is not imposed on the same person for

in whose district the offence was committed”. Thus, the court of venue authorized

the same acts. Here, different sanctions are proposed for the same act (one is the

to impose administrative sanction on the corporate bodies is the one authorized to

administrative fine, the other is the security measure). Thus, the provision is not

hear the cases regarding the abovementioned offences.

contrary to the non bis in idem” principle[66].

As per Article 11 and 12 of Law No. 5235, the criminal court of first instance is the

Is the decision of imposing both an administrative fine and security measures

authorized court.

against a corporate body right in terms of the system set out by the Turkish Criminal

question should be answered “no”. The reason is that the “non bis in idem”

Code and the Law on Misdemeanors? This question should also be answered “no”.
11. Period of Payment

activities of a corporate body and benefit of corporate body, the corporate body in

to the Law is paid within one month after its notification”. This provision does not

question is not only sanctioned with an “administrative fine”, but also some “security

mention whether a discount applies to cash payment or payment in installments.

measures” are taken against that corporate body. This provision can be said to run

Therefore, the related provisions in the Law on Misdemeanors will be taken as a

counter to the systematics, logic, spirit of the Turkish Criminal Code and the Law

basis. The related provisions are as follows:

on Misdemeanors[67]. According to the philosophy and logic of these two codes,

- If the financial status of a person is not good enough, the administrative fine
may be decided to be paid in four equal installments within a period of one year,
provided that the first installment is paid in advance. If the installments are not
paid timely and duly, all of the remaining fine is collected from the payer (Law on
Misdemeanors, art.17/3).
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The relevant article states that if the related offences are committed within the

Article 15 (9) of the Law on Biosafety states, “Administrative fine charged according

penalty and security measures are for offences, while the administrative sanction
is for misdemeanors. Indeed, the administrative sanctions for misdemeanors
required by Article 16 of the Law on Misdemeanors are a) administrative fine and b)
[66] ÖZEN, ibid., p.138.
[67] ÖZEN, ibid., p.138.
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administrative measures. Administrative measures are defined as the transfer of

where an offence is committed within the activities of a corporate body. In terms

ownership to the public and some other measures in the relevant laws.

of misdemeanors, the “cease of operation for a specific period of time” should be

As per the Turkish Criminal Code, if an offence is committed within the activities
of a corporate body, security measures are taken against the corporate body in
question. Article 69 of the Turkish Criminal Code states the following:

within the scope of the “other measures in the relevant laws” specified in Article 16
of the Law on Misdemeanors. For instance, it may be like “cease of operation from
one week to one year based on the act”.

“(1) Where there has been a conviction in relation to an intentional offence committed
for the benefit of a legal entity, which is subject to civil law and operating under the
license granted by a public institution, by misusing the permission conferred by
such license and through the participation of the organs or representatives of the

B. ADMINISTRATIVE FINES FOR VIOLATIONS OF THE LIABILITIES IN ARTICLE

legal entity it shall cancel this license. (2) The provisions relating to confiscation

7 OF THE LAW

shall also be applicable to civil legal entities in relation to offences committed for

Article 15 (6) of the Law on Biosafety states, “Applicants who fail to fulfill their

the benefit of such entities.”.

obligations under Article 7 of the present Law are sanctioned with an administrative

This provision requires a) cancellation of the license and b) confiscation as a
security measure against a legal entity.

fine of 10,000 Turkish Liras to 30,000 Turkish Liras for each failure provided that
their actions do not constitute an offence”.

As can be seen, both Article 60 of the Turkish Criminal Code and Article 15 (5) of

The misdemeanors set out in Article 15 (6) of the Law on Biosafety constitute the

the Law on Biosafety regulate the “commission of an offence within the activities

second type of misdemeanors. The main characteristics of this type of misdemeanor

of a corporate body”. However, they differ in term of the sanctions they require. The

can be explained as follows.

Turkish Criminal Code requires “security measures” for a corporate body, while the
Law on Biosafety requires both “administrative fine” and “security measure”. The
requirement of administrative fine for an offence is against the systematics of both

1. The Acts Subject to Sanction

the Turkish Criminal Code and the Law on Misdemeanors. It would be more right

To impose an administrative sanction for committing a misdemeanor, first there

to impose security measures for offences.

must be an “act” that constitutes a misdemeanor. Without an act (behavior-action),

There is something that should be noted. As per Article 60 of the Turkish Criminal
Code, cancellation of license or imposition of security measures for confiscation
can be required for “a legal entity, which is subject to civil law and operating under
the license granted by a public institution”. According to this provision, cancellation
of license and imposition of security measures cannot be required if a legal

sanction is out of question[68]. In this sense, an act is defined as, “a behavior exhibited
in the outside world by one’s own will and directed towards accomplishing a certain
result”[69]. According to this definition, a human behavior must be the result of one’s
own will and directed towards a certain goal in order to be defined as an act and
subject to sanction[70]. The abovementioned act can be committed intentionally or

entity does not operate under the license granted by a public institution. In such
cases, only the sanction provisions for confiscation apply. In our opinion, it would
be more right to issue “cease and desist order” as a security measure in cases
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[68] KOCA Mahmut/ÜZÜLMEZ İlhan, Türk Ceza Hukuku Genel Hükümler, Ankara 2008, p.110.
[69] ÖZGENÇ İzzet, Türk Ceza Hukuku Genel Hükümler, 3rd Edition, Ankara 2008, p.171.
[70] ÖZGENÇ, ibid., p.172.
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involuntarily. The same act can also be committed by negligence or in the form of

acts but lacking the legal status of a legal person”. Given this definition, the term

comissive act .

“importer” can be defined as “a natural person and a legal person applying to the

[71]

Article 15 (6) of the Law on Biosafety states the following: “Applicants who fail to

customs administration to import GMOs and products thereof”.

fulfill their obligations under Article 7 of the present Law are sanctioned with an

Control and supervision: In the law and regulation, the terms “control” and

administrative fine of 10,000 Turkish Liras to 30,000 Turkish Liras for each failure

“supervision” are defined. However, there is no clear explanation about the

provided that their actions do not constitute an offence”.

difference between these two terms.

According to this article, violations of the liabilities in Article 7 of the Law on

There are several types of control and supervision as per the Regulation on

Biosafety constitute the acts of misdemeanors. The liabilities set out in Article 7 of

Genetically Modified Organisms and Products Thereof.

the law are listed as follows:

(a) Supervision before Import: As per Article 8 of the Regulation, the supervision
before import refers to the first review of the application to the General
Directorate of Agricultural Research and Policies (TAGEM). It is clearly stated

(1)- Violation of the Liability during Inspection

what kind of documents and information should be submitted during this

Article 7 (1) of the Law on Biosafety has the following statement: “The importer is

process together with the application letter to the Biosafety Board. If the

obliged to fulfill the requests related to the control and supervision procedures”.

documents and information are not submitted, no permission will be given to
import or process, thus it will be impossible to impose administrative fine.

To define the nature of this misdemeanor, we should first explain the concepts
specified in the abovementioned provision.

(b) Supervision during Import: It refers to the supervision set out in Article 14 of
the Regulation and carried out during the import process. As per Article 14

Import: In general, import means entry of goods of foreign origin from other

(a) of the Regulation, “The importer is asked to submit a document issued

countries or free zones to Turkey in accordance with the current import and

from the competent authorities of the country of origin or country of shipment

customs legislation.

the number of GMOs and GM products to be imported and the type of gene”.

Thereof defines import as “purchasing goods of foreign origin or taking them

Paragraph b of the same Article also states, “The Ministry conducts analyses

free of charge and putting them through the procedures of entry regime for free

for supervision and control purposes”. The goods deemed appropriate

circulation.”

following the inspections and controls are permitted to be imported (art.14/c).

Importer: There is no definition of “importer” in the Law and the Regulation. In

If the necessary information and documents are not provided by the importer,

Article 3 of the Customs Law No. 4458, a person is defined as “a natural person

no permission will be given to import or process, thus we can say that it will

and a legal person, as well as where possibility is provided for under the rules in

be impossible to impose administrative fine.

force, an association of persons recognized as having the capacity to perform legal
[71] KOCA/ÜZÜLMEZ, age., s.110-111; ÖZGENÇ, ibid., p.174.
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or an analysis report issued by an international accredited laboratory about

Article 4/1-t of the Regulation on Genetically Modified Organisms and Products

(c)

Supervision of Tracing: It refers to the supervision of the “process of tracing
and traceability” set out in Article 21 of the Regulation. As per Article 21 of the
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Regulation, the Ministry supervises whether the GMOs and products thereof

GMOs and products thereof and to ensure protection and sustainability of

meet the criteria specified in the Board’s decision (art.21/2)

human health, environmental health and biodiversity.

To ensure traceability of GMOs and products thereof and the products obtained

In cases where the documents and information required by the supervision

from GMOs until they reach the final consumer, the “relevant parties”:

authorities are not submitted by the relevant parties, the “administrative fine

- must keep records of the things specified in the Law and Regulation.
- make a statement to the Ministry about all stages of circulation.
- Starting from the import stage, all documents like consignment invoices or
delivery notes used in the processing, storing and marketing stages must
state the number of exchanged GMOs and products thereof and the type of
gene.
In terms of traceability, failure to submit the information and documents
required by the Ministry during the inspection will constitute an act that is
subject to administrative fine. Thus, the “administrative fine of 10,000 Turkish
Liras to 30,000 Turkish Liras” stated in Article 15 (6) of the Law on Biosafety
can be imposed.

Law on Biosafety can be imposed.
Assessment: Article 7 (1) of the Law on Biosafety states, “The importer is obliged to
fulfill the requests related to the control and supervision procedures”. As mentioned
below, supervision and control can be carried out in different stages of the whole
import process as per Articles 8, 14, 21 and 22 of the Regulation. It is not clear
which type of supervision is referred to in Article 7 (1) of the Law on Biosafety.
Article 8 of the Regulation sets out the provisions regarding the supervision carried
out prior to the first import during the process of obtaining permit from the Biosafety
Board. If the importer applying for permission does not submit the necessary
information and documents during this supervision, no permit will be given. In
such cases, we think it is not necessary to impose an additional administrative

(d) Supervision of the compliance with the Board’s decisions: Article 22 of the

fine. Article 14 sets out the provisions regarding the supervision carried out during

Regulation titled “supervision and control” states that the GMOs and products

the import. If the necessary information and documents are not submitted by the

thereof, after being put on the market, are subject to supervision by the Ministry

importer during this supervision, no permit will be given. Thus, we think it is not

to determine whether they are in compliance with the criteria specified in the

necessary to impose an additional administrative fine.

Board’s decisions. The supervision is carried out in accordance with the Law

Article 21 of the Regulation includes the provisions about the process of tracing

on Veterinary Services, Plant Health, Food and Feed. (art.22/1).
If the information and documents required to determine whether the criteria
specified in the Board’s decisions are met are not submitted by the relevant
party, the “administrative fine of 10,000 Turkish Liras to 30,000 Turkish Liras”
stated in Article 15 (6) of the Law on Biosafety can be imposed.
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of 10,000 Turkish Liras to 30,000 Turkish Liras” stated in Article 15 (6) of the

and traceability. However, these provisions do not only concern the “importer”, but
also all the other relevant parties involved in the processes of processing, storing
and putting on the market. Indeed, the word “the relevant parties” is clearly stated
in the related article. In this case, the administrative fine does not only apply to
the importer, but all other relevant parties, as well. However, the use of the word
“importer” in Article 7 (1) of the Law on Biosafety seems to narrow down the scope

(e) Supervision of processing and storing: Article 17/3 of the Regulation states

of supervision in terms of the concerned parties. The word “importer” should be

the following: “The relevant parties must submit to the Ministry during the

replaced with “the relevant parties”. In the current situation, we think it would be

supervision and control that the criteria for processing, waste and residual

more appropriate for the purpose of the law to interpret “importer” as “the relevant

management, treatment and disposal are met to prevent potential risks of

parties”.
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Finally, Article 22 of the Regulation includes the provisions regarding the

Annotation: Article 7 (2) of the Law on Biosafety also states, “Upon revocation of

supervision carried out by the Ministry to determine whether the criteria set in

the decision, the GMO or product thereof in question is recalled from the market.

the Board’s decision are met after the GMOs and products thereof are put on the

Those which are found to have negative effects on human, animal, plant health,

market. Since this supervision incorporates all the processes from importing to

environmental or biological diversity are destroyed at once, whilst the property of

processing, storing and putting on the market, it concerns not only the importer,

those which are not found to have negative effects are transferred to the public”. In

but also all other relevant parties. Thus, we think it would be more appropriate for

accordance with this Article, we think that the act of preventing the destruction of

the purpose of the law to interpret “importer” as “the relevant parties”.

such products or transfer of their ownership to the public also requires imposition
of an administrative sanction. For example, an act of preserving a product which is
supposed to be destroyed may be sanctioned with the “administrative fine of 10,000

(2)- Breach of the Conditions in the Board’s Decision

Turkish Liras to 30,000 Turkish Liras” specified in Article 15 (6) of the Law.

Article 7 (2) of the Law on Biosafety states, “Decisions may be revoked by the
Board, in the event of a breach of the conditions stated therein or emergence of
new scientific information about any risks related to the GMO or product thereof”.

(3)- Breach of the Liabilities for Traceability

This provision obliges the related parties not to breach the conditions set out in the

Article 7 (3) of the Law on Biosafety states the following: “In order to ensure

Biosafety Board’s decision.

traceability, it is compulsory to provide a statement to the Ministry, keep the

Article 3 (15) of the Law and Article 11 (10) of the Regulation state that the following
conditions are set out in the Biosafety Board’s decision: a) Validity period, b) Import
formalities, c) Purpose of use, ç) Necessary data for risk management and market

necessary records, make available a copy of the decision and comply with the
labeling rules during the entry into and circulation within the country of GMOs and
products thereof”.

supervision, d) Monitoring conditions, e) Documentation and labeling conditions,

This provision imposes the following liabilities on the relevant parties:

f) Packaging, haulage, storage and transportation rules, g) Processing and waste

(aa) Providing a statement to the Ministry: In accordance with the Law, it is

and residue treatment/disposal conditions, ğ) Safety measures and emergency

compulsory to provide a statement to the Ministry during the import and circulation

procedures, h) Method of annual reporting. The relevant parties must show

of GMOs and products thereof in order to ensure traceability. As stated in Article

compliance with these conditions. In the breach of any of these conditions, the

21 of the Regulation, this liability applies to all the processes from importing to

“administrative fine of 10,000 Turkish Liras to 30,000 Turkish Liras” stated in Article

processing, storing, transporting and putting on the market. Any person involved

15 (6) of the Law on Biosafety can be imposed. For example, the following acts will

in any of these processes must provide a statement to the Ministry regarding the

constitute a misdemeanor and be sanctioned with an administrative fine: use of a

GMOs and products thereof. Failure to fulfill this liability is sanctioned with the

product as food although it is supposed to be used as feed; use of a product after

“administrative fine of 10,000 Turkish Liras to 30,000 Turkish Liras” specified in

the validity period set out in the decision has ended; failure to follow the packaging,

Article 15 (6) of the Law.

haulage, storage and transportation rules set out in the decision; failure to follow
the safety measures and emergency procedures.

(bb) Keeping the necessary records: As per the Law, all records of GMOs and
products thereof must be kept regularly in order to ensure traceability. Various
records related to this issue need to be kept. Some of these are as follows:
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-

According to Article 11 (1) of the Regulation, necessary cleaning is done by
the relevant parties in the processing line and storages in order prevent
contamination from GMOs and products thereof, and the record of the cleaning

Labeling foods: Article 18 of the Regulation basically has the following provisions:
-

phrases “it is genetically modified” or “produced from genetically modified

process is kept.
-

According to Article 21 (1) of the Regulation, the relevant parties are obliged
to have the form in ANNEX- 4 and the necessary record system for that form

......” are written on the label in a way that is clearly visible.
-

are written in brackets in the list of ingredients in a way that the phrase is

obtained from GMOs that they have labeled as per Articles 18, 19 and 20 until

immediately after the related ingredient in the same font size.

they reach the final consumer.
As per Article 21 (3) of the Regulation, a statement is provided to the Ministry

-

from genetically modified ......” are written in brackets in the list of ingredients

products thereof in order to ensure traceability.

in a way that the phrase is immediately after the group name in the same font

If the relevant party fails to keep the necessary records required in the Law and

size.

Regulation, the “administrative fine of 10,000 Turkish Liras to 30,000 Turkish Liras”
-

The Board’s decision sets out the necessary criteria for GMOs and products thereof,

The labels of bulk foods that fall within the scope of this Regulation are kept
in a place visible to the consumers or presented alongside with the food to the

(c) Making available a copy of the decision: Article 7 (3) of the Law on Biosafety
obliges the relevant party to make available a copy of the Biosafety Board’s decision.

For foods that have ingredients specified under a group name in the list of
ingredients, the phrases “contains genetically modified ..............” or “produced

and necessary records are kept during the import and circulation of GMOs and

specified in Article 15 (6) of the Law can be imposed.

In cases where the foods include more than one ingredient, the phrases
“genetically modified ............” or “produced from genetically modified ......”

in order to ensure traceability of GMOs and products thereof and the products

-

For foods that do not necessarily have a list of ingredients on their labels, the

consumers.
-

If the ingredients, nutritional effects or nutritional values of non-GMO
equivalents of the foods that fall within the scope of this Regulation show

so it will be necessary to find out whether these criteria are met, or not. Therefore,
the relevant parties are obliged to keep a copy of the Board’s decision.

differences in terms of the purpose of use, it must be specified on the label, and

The liability to make a copy of the decision applies to all the processes from

nutrition.

importing to processing, storing, transporting and putting on the market. Any
person involved in these processes is liable to keep a copy of the Board’s decisions

proper labelling of the foods with different ingredients must be done in terms of

-

equivalents, warnings are written on the label regarding the consumer groups

and submit it when necessary. On the other hand, the “administrative fine of 10,000

to which consumption of such foods may pose a health risk.

Turkish Liras to 30,000 Turkish Liras” specified in Article 15 (6) of the Law can be
imposed.
(d) Complying with the labeling rules: According to Article 7 (3) of the Law on
Biosafety, the relevant parties are obliged to “comply with the labeling rules”.
Article 18 of the Regulation includes some provisions about “labeling foods”, while

If the foods within the scope of this Regulation are different from their non-GMO

-

If the foods within the scope of this Regulation do not have any non-GMO
equivalents, information about the nature and properties of such foods
are written on their labels as per the provisions of the Turkish Food Codex
Regulation.

Article 19 is about “labeling feeds”.
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In case of breach of any of the abovementioned provisions about the labelling of

The threshold value specified in Article 7 (4) of the Law on Biosafety is defined

foods, the “administrative fine of 10,000 Turkish Liras to 30,000 Turkish Liras”

in Article 4 (k) of the Regulation on Genetically Modified Organisms and Products

specified in Article 15 (6) of the Law can be imposed.

Thereof issued by the Ministry of Agriculture and Rural Affairs as follows: “Threshold

Labelling feeds: Article 19 of the Regulation basically has the following provisions:
-

The phrase “genetically modified ..............” is written in brackets next to the
proper name of the feeds containing or comprised of GMOs. This phrase can
also be included as a footnote under the list of ingredients. In such cases, the
font size of the phrase must be at least the same size as the other items in the
list.

-

The phrase “obtained from genetically modified ..............” is written in brackets
next to the proper name of the feeds obtained from GMOs. This phrase can also
be included as a footnote under the list of ingredients. In such cases, the font
size of the phrase must be at least the same size as the other items in the list.

-

A document containing the label information must be available alongside the
bulk feeds that fall within the scope of this Regulation.

-

If the feeds within the scope of this Regulation are different from their non-GMO
equivalents, their nutritional properties and purpose of use are written on the
label along with health warnings for a particular species or category of animal.

-

If the feeds within the scope of this Regulation do not have any non-GMO

value: The lower limit set by the Ministry for approved genes in accordance with the
opinions of the Board that requires a product to be labelled as containing GMO”.
With the amendment to Article 23 (4) of the Regulation in 2014, the threshold value
was set to 0.9%. Accordingly, “If a product is found to contain 0.9% or less GMOs
at the end of the analysis, it is considered to be GMO-contaminated”. If the ratio
is more than 0.9%, the product is considered to be a genetically modified product.
As per Article 7 (4) of the Law, it must be clearly stated on the label if a product
contains more than 0.9% GMOs and products thereof. Otherwise, the “administrative
fine of 10,000 Turkish Liras to 30,000 Turkish Liras” specified in Article 15 (6) of
the Law is imposed.
Annotation: To impose an administrative fine for this act, the relevant party must
know that the related product contains more than 0.9% GMOs and products thereof.
In other words, the administrative sanction can be imposed if the relevant party
does not clearly state the GMO content of a product even if he/she knows it. If
the relevant party does not know or is unlikely to know that the product contains
more than 0.9% GMOs and products thereof, it should not be possible to impose an
administrative fine on that party.

equivalents, information about the nature and properties of such feeds are
written on their labels.
In case of breach of any of the abovementioned provisions about the labelling of

(5)- Breach of the Risk Suspicion

feeds, the “administrative fine of 10,000 Turkish Liras to 30,000 Turkish Liras”

Article 7 (5) of the Law on Biosafety states the following: “The interested parties

specified in Article 15 (6) of the Law can be imposed.

are obliged to notify the Ministry at once and take the necessary measures should
a new risk or risk suspicion regarding the GMOs or products thereof come to their
knowledge”.

(4)- Breach of the Threshold Value
Article 7 (4) of the Law on Biosafety states the following: “Any product containing
a higher level of GMOs or products thereof than the thresholds established by the
Ministry must be clearly labeled as containing GMO.”.
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This provision imposes an obligation based on the assessments by the relevant
parties. The relevant parties will make an assessment to determine whether
there is a new risk or risk suspicion about the GMOs and products thereof. If they
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conclude so, they are obliged to notify the Ministry at once and take the necessary

phrase “at once” should be interpreted as a reasonable period of time. What the

measures to prevent the risk or risk suspicion.

reasonable period of time refers to will be addressed for each case separately in

The Article imposes the following two obligations on the relevant parties:
(a) Notifying the Ministry at once: The relevant parties are obliged to notify the
Ministry at once if they find out a new risk or risk suspicion regarding the GMOs
and products thereof. In this context, risk can be defined as the potential negative
impacts of GMOs and products thereof on human, animal and plant health,
environment and biodiversity due to genetic modification. Based on Article 8 (9) of
the Regulation, we can list these risks as follows:
-

Emergence of a situation that threatens human, animal and plant health,
environment and biodiversity,

-

Emergence of a new situation that abolishes the preferential right of
manufacturers and consumers,

-

-

The relevant parties are obliged to notify the Ministry at once if they find out a
new risk or risk suspicion regarding the GMOs and products thereof. Failure to
notify the Ministry despite the knowledge of a risk or risk suspicion, or failure to
notify within the reasonable period of time will constitute a breach of obligation and
will be sanctioned with the “administrative fine of 10,000 Turkish Liras to 30,000
Turkish Liras” specified in Article 15 (6) of the Law.
(b) Taking the necessary measures: The relevant parties are obliged to take
the necessary measures if they find out a new risk or risk suspicion regarding
the GMOs and products thereof. Here, the “measures” refer to the ones that
are scientifically and technically possible and necessary to be taken in order to
prevent the potential negative impacts of GMOs and products thereof on human,

Emergence of a new situation that disrupts the ecological balance of the

animal and plant health, environment and biodiversity due to genetic modification.

environment and ecosystem,

In order for an obligation to exist, the relevant party should have the capacity to

Emergence of a new situation regarding the risk of the spread of GMOs and
products thereof.

-

terms of the nature of the work and the natural and other technical conditions.

have knowledge of the necessary measures against the risk or risk suspicion and
to take these measures. If the relevant party does not have the capacity to know
and take these measures with his/her knowledge and experience and the scientific

Emergence of a new situation that poses a threat to the sustainability of

and technological facilities he/she has within the framework of objective rules of

biodiversity.

goodwill, no administrative fine can be imposed.

In order for an obligation to exist, the relevant party should have the capacity to
determine the risk or risk suspicion. Here, the relevant party should be likely to
know the related risk or risk suspicion with his/her knowledge and experience
and the scientific and technological facilities he/she has within the framework of
objective rules of goodwill. If the relevant party is lack of such opportunities, no

Failure to take the necessary measures despite the knowledge of a new risk or
risk suspicion regarding the GMOs and products thereof will constitute a breach
of obligation and will be sanctioned with the “administrative fine of 10,000 Turkish
Liras to 30,000 Turkish Liras” specified in Article 15 (6) of the Law is imposed.

administrative fine can be imposed.

90

As can be seen, it is an obligation to notify the Ministry not only in case of a “risk”,

(6)- Breach of the Obligation to Inform the Buyers

but also in case of a “risk suspicion”. On the other hand, the phrase “at once”

Article 7 (6) of the Law on Biosafety states the following: “When placing a GMO

is used in the article, expressing that obligation will arise in case of delay. The

or product thereof on the market, the interested parties are obliged to inform the
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clients of the safety rules and measures indicated in the decision regarding the

client in written form along with the product. Otherwise, the relevant party will be

handling, processing, storage, transportation and other operations”.

subject to the sanction specified in Article 15 (6) of the Law.

This article obliges the relevant parties to inform the clients of the safety rules

(d) Storage: Article 17 of the Regulation includes some rules regarding the storage

and measures indicated in the decision regarding the “handling”, “processing”,

of GMOs[73]. If there are special storage rules defined by the Board, these rules must

“storage”, “transportation” and other operations of the GMOs and products thereof.

be observed and the clients must be informed of the storage rules. Information

We will now define these concepts briefly below.

should be provided to the client in written form along with the product. Otherwise,

(a) Handling: In Article 4 (f) of the Regulation, handling is defined as follows: “any
operation regarding GMOs such as packaging, bundling, labelling, transporting and

the relevant party will be subject to the sanction specified in Article 15 (6) of the
Law.

storage that is carried out taking account of the measures to be taken to protect

(e) Other operations: As per Article 11 (10) of the Regulation, the following

human, animal and plant health, environment and biodiversity”.

conditions are set out in the Biosafety Board’s decision: a) Validity period, b) Import

The relevant parties are obliged to inform the clients of the abovementioned
operations. Information should be provided to the client in written form along with
the product. Otherwise, the clients are not informed and the relevant party will be
subject to the sanction specified in Article 15 (6) of the Law.
(b) Processing: As per Article 4 (ş) of the Regulation, processing refers to “any
activity that is carried out to make GMOs and products thereof usable for foods
and feeds, and that changes the original product to a large extent. Article 17 of
the Regulation includes the rules regarding the processing of GMOs[72]. If a product
has been subject to such kind of processing, the clients must be informed of it.

formalities, c) Purpose of use, ç) Necessary data for risk management and market
supervision, d) Monitoring conditions, e) Documentation and labeling conditions,
f) Packaging, haulage, storage and transportation rules, g) Processing and waste
and residue treatment/disposal conditions, ğ) Safety measures and emergency
procedures, h) Method of annual reporting.
The relevant parties are obliged to inform the clients of these conditions in the
decision. Information should be provided to the client in written form along with
the product. Otherwise, the relevant party will be subject to the sanction specified
in Article 15 (6) of the Law.

Information should be provided to the client in written form along with the product.

The following conditions must be met in order to impose the administrative fines

Otherwise, the relevant party will be subject to the sanction specified in Article 15

specified in Article 15 (6) of the Law.

(6) of the Law.
(c) Transportation: Transportation refers to moving GMOs and products thereof
from one place to another in order to offer them to the clients. If there are special
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2. Nature of the Act

transportation rules defined by the Board, the clients must be informed whether

Article 7 of the Law on Misdemeanors states, “A misdemeanor can be committed

these rules have been observed, or not. Information should be provided to the

by negligence or in the form of comissive act. The presence of a legal obligation for

[72] Article17 of the Regulation: 1) GMOs and products thereof are processed and stored on different lines.
In cases where this is not possible, necessary cleaning is done by the relevant parties in the processing
line and storages in order prevent contamination from GMOs and products thereof and the record of
the cleaning process is kept. (2) GMOs are manufactured and stored under the indoor conditions and
standards defined by the Board and taking account of the existing risk classifications.

[73] Article17 of the Regulation: 1) GMOs and products thereof are processed and stored on different lines.
In cases where this is not possible, necessary cleaning is done by the relevant parties in the processing
line and storages in order prevent contamination from GMOs and products thereof and the record of
the cleaning process is kept. (2) GMOs are manufactured and stored under the indoor conditions and
standards defined by the Board and taking account of the existing risk classifications.
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committing a certain comissive act is required for the existence of a misdemeanor

The Article includes the word “interested parties”. As per Article 4/s of the Regulation,

committed by negligence”.

“Interested parties are those who are involved in such activities regarding GMOs

Commissive acts refer to acts such as gestures and talking, while negligent act
refers to failing to fulfill an obligation required by the laws[74].
The misdemeanor specified in Article 15 (6) of the Law on Biosafety (breach of
the obligations in Article 7 of the Law) can be the result of both a commissive and
negligent act[75]. The legislation imposes some obligations on the relevant parties.
Failure to fulfill these obligations will constitute a negligent act.

and products and thereof as research, development, processing, putting on the
market, monitoring, using, importing, exporting, transporting, shipping, preserving,
packaging, labelling and storing”.
In fact, Article 7 of the Law really imposes obligations on all those who are involved
in the processes from importing to processing, storing and putting on the market.
In this sense, the use of the word “applicants” in Article 15 (6) of the Law is not right.
The word should be replaced with “interested parties”. Indeed, the word “interested
parties” is used in Article 7 referred to by Article 5 (6) of the Law. In conclusion, the

3. Perpetrator of a Misdemeanor

word “applicants” in Article 5 (6) should be interpreted as the “interested parties”.

Article 15 (6) of the Law on Biosafety titled “administrative sanctions and penalties”
states, “Applicants who fail to fulfill their obligations under Article 7 of the present
Law are sanctioned with an administrative fine of 10,000 Turkish Liras to 30,000

4. Lack of Offence

Turkish Liras for each failure provided that their actions do not constitute an

Article 15 (6) of the Law on Biosafety states, “Applicants who fail to fulfill their

offence”.

obligations under Article 7 of the present Law are sanctioned with an administrative

As can be seen, the word “applicants” is used in Article 15 (6) to refer to the
potential perpetrators of the related misdemeanors. Article 4 (1) (f) defines the

fine of 10,000 Turkish Liras to 30,000 Turkish Liras for each failure provided that
their actions do not constitute an offence”.

applicant as the “owner of the gene or the importer who makes an application

As can be seen, it is clearly stated that the administrative fine can be imposed

before the first import”. Given these two articles, we can say that the perpetrator of

on the applicants “provided that their actions do not constitute an offence”.

the misdemeanors in Article 15 (6) can only be the “importer” or the “owner of the

Accordingly, the related action should not constitute an offence in order to impose

gene” who makes an application for import.

an administrative fine for misdemeanors. If the related act constitutes an offence,

However, as expressed in detail above, those obliged by Article 7 of the Law are

penalty will be imposed instead of administrative fine.

not just the importers and owners of the gene who apply to get permit for import.

This provision is in compliance with the Law on Misdemeanors. Article 15 (3)

Indeed, Article 7 (6) of the Law states the following: “When placing a GMO or

of the Law on Misdemeanors states the following: “If an act is defined both as

product thereof on the market, the interested parties are obliged to inform the

a misdemeanor and an offence, sanction can be imposed on the offender only

clients of the safety rules and measures indicated in the decision regarding the

for the offence. However, the offender may also be subject to sanction for the

handling, processing, storage, transportation and other operations”.

misdemeanor in cases where imposing sanction for the offence is not possible”.

[74] ÖZGENÇ, ibid., p.214.
[75] KOCA, ibid., p.125.
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According to the abovementioned provisions, if the breach of the obligations in

of the Turkish Criminal Code states, “Acts conducted with recklessness shall be

Article 7 of the Law on Biosafety constitutes an offence, the perpetrator will not

subject to a penalty only where explicitly prescribed by law”.

be subject to an administrative fine. However, in cases where an act constitutes an
offence, but imposing penalty for the offence is not possible for whatever reason,
the perpetrator will be sanctioned with an administrative fine”.

Article 9 of the Law on Misdemeanors states as follows: “Misdemeanors can be
committed both with intent and by negligence unless otherwise explicitly prescribed
by law”. There is no clear explanation in Article 15 (6) of the Law on Biosafety of
whether the related misdemeanor can be committed with intent. In this sense,

5. Moral Elements of Misdemeanors
Moral element of a crime refers to the moral relationship between the act and the

the misdemeanor specified in Article 15 (6) of the Law on Biosafety (breach of the
obligations in Article 7 of the Law) can be the result of both a commissive and
negligent act[78].

perpetrator[76]. If there is no such relationship between the act and the perpetrator,
the behavior is not legally considered as an act and is not subject to any sanction.
The moral elements refer to “intent” and “negligence”.
Intent: Article 21 (1) of the Turkish Criminal Code No. 5237 defines intent as
“knowingly and willingly conducting the elements in the legal definition of an
offence”. As can be understood from the definition, intent is comprised of the
elements of “knowing” and “willing”. Thus, a perpetrator must both know the
elements in the legal definition of an offence and be willing to conduct them[77].
Negligence: As per Article 22 of the Turkish Criminal Code No. 5237, negligence is
divided into two: conscious and unconscious negligence. Unconscious negligence
is defined as “conducting an act without foreseeing the consequences as stated
in the legal definition of the offence, due to a failure to discharge a duty of care

6. Jointly Committed Offences
Although an act that is subject to sanction is usually committed by a single person,
it may also be committed directly or indirectly with participation of more than one
person in different ways. In such cases, provisions regarding “jointly committed
offences” apply and the participators of the act are subject to sanction[79].
Participation in a crime is divided into two as “principal involvement (perpetration)”
and “complicity”[80]. Article 37 (1) of the Turkish Criminal Code No. 5237 states as
follows: “Each one of the persons who jointly execute the act defined as crime in
the law is responsible from its legal consequences as the offender”. In the law,
complicity is divided into two as “incitement” (art.38) and “assistance” (art.39).

and attention” (art.22/2). On the other hand, “an act is conducted with conscious

Participation in committing misdemeanors is set out in Article 14 of the Law on

negligence when the consequence is foreseen but is not desire” (art.22/3). It is

Misdemeanors:

also stated that, in the case of conscious negligence, the penalty for the negligent
offence shall be increased by one-third to one-half (art.22/3).

(1) Each of the participants of a misdemeanor shall be defined as the offender
and sanctioned with an administrative fine.

In criminal law, committing an offence with intent is the main concern, while
negligence is an exception. In other words, if there is an explicit provision in the
law, an act committed by negligence is subject to sanction. Indeed, Article 22 (1)

(2) In cases where the criterion of possessing the proscribed perpetration
qualifications is sought, the person who has been involved in the commission
[78] KOCA, ibid., p.125.
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[76] KOCA/ÜZÜLMEZ, ibid., p.157; ÖZGENÇ, ibid., p.225.

[79] KOCA/ÜZÜLMEZ, ibid., p.362.

[77] KOCA/ÜZÜLMEZ, ibid., p.165.

[80] KOCA/ÜZÜLMEZ, ibid., p.365.
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of a misdemeanor, but does not have the characteristics of an offender shall

with the intention of committing an offence, but has been unable to complete such

be defined as the offender and be sanctioned with an administrative fine.

offence due to circumstances beyond his control, shall be culpable for the attempt”.

(3) In order to constitute a misdemeanor, it is sufficient that the act is unlawful
and committed intentionally. Each person participating in the commission of a
misdemeanor shall be sanctioned with an administrative fine, irrespective of
whether the other individuals are liable or not.
(4) If any act, defined as an offence for the person possessing the proscribed
perpetration qualifications required for such offence, but as a misdemeanor
for other individuals, is committed jointly by individuals who possess or do
not possess these qualifications, the provisions regarding “jointly committed
offences” shall apply.
The Law on Biosafety does not have any provisions regarding jointly committed
offences. Thus, the relevant provisions set out in the Law on Misdemeanors will
apply. If the breach of the obligations in Article 7 of the Law on Biosafety is the
result of a joint commission by more than one person, then the perpetrators are
subject to administrative sanctions within the framework of the rules for jointly
committed offences set out in Article 14 of the Law on Misdemeanors.

As can be seen, in order for a person to be culpable for the attempt, there must be
an intention of committing an offence. The phrase “with the intention of committing
an offence” means that.
Article 13 of the Law on Misdemeanors has the following provisions regarding the
attempt: “Attempt to commit a misdemeanor is not subject to penalty, save for
the situations for which there are provisions in the law stating that such attempt is
punishable. In such cases, the provisions in the Turkish Criminal Code regarding
criminal attempt and voluntary abandonment shall apply in terms of misdemeanors”.
According to this article, committing misdemeanors in principle is not subject
to administrative sanction. Exceptionally, the same law is likely to require
administrative sanction on committing misdemeanors. In such cases, the provisions
regarding attempt in the Turkish Criminal Code will apply to the act of committing
misdemeanors. Considering that only the attempts to commit offences with intent
are subject to penalty in the Turkish Criminal Code, then only the attempts to
commit misdemeanors with intent can be subject to administrative sanctions.
Article 15 (6) of the Law on Biosafety does not have any clear provisions about the
attempt. Thus, no administrative sanction will be imposed on the perpetrator for an

7. Attempt
The acts subject to sanction are usually committed within a certain period of time.
The offender decides to commit an act, performs the preparatory acts and finally
performs the acts of committing an offence[81]. If an act began to be performed, but
has not been completed due to circumstances beyond the offender’s control, the

attempt to commit the misdemeanors in Article 15 (6) as per Article 13 of the Law
on Misdemeanors.

8. Joinder of Offences

person involved is culpable for the attempt. Therefore, attempt is a legal situation

Criminal law sets out the principle of actual joinder of offences. Actual joinder of

that takes place during the period from the beginning to the end of the performance
of an act[82]. As per Article 35 of the Turkish Criminal Code, attempt is defined as

offences is defined as follows: “The number of offences is equal to the number

follows: “Any person who begins to directly act, with the appropriate means and

means that each offence is independent and subject to separate penalties.

of acts and the number of penalties is equal to the number of offences”[83]. This

[81] ÖZGENÇ, ibid., p.420; KOCA/ÜZÜLMEZ, ibid., p.337.
[82] KOCA/ÜZÜLMEZ, ibid., p.337.
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[83] ÖZGENÇ, ibid., p.407; KOCA/ÜZÜLMEZ, ibid., p.399.
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“Successive offences” and “conceptual joinder” are also considered to be exceptions

Article 15 (6) of the Law on Biosafety states, “Applicants who fail to fulfill their

of actual joinder of offences. Successive offences (Turkish Criminal Code, art.43 )

obligations under Article 7 of the present Law are sanctioned with an administrative

are those that are committed more than once, against a person in the course of

fine of 10,000 Turkish Liras to 30,000 Turkish Liras for each failure provided that

carrying out a decision to commit an offence. In the case of successive offences,

their actions do not constitute an offence”. According to this provision, the principle

a single penalty is given to the offender; however, the penalty to be imposed in

of “actual joinder” has been adopted for the abovementioned misdemeanors. In

respect of that offence is increased by one quarter to three quarters. On the other

case of the breach of each obligation, separate administrative fines will be imposed

hand, conceptual joinder (art.44 ) refers to more than one offence committed

for each act of breach. In terms of the implementation of actual joinder rules, there

through a single act and the offender is only sentenced for the offence with the

is no difference between the breach of more than one obligation at the same time

heaviest penalty .

or at different times[87].

[84]

[85]

[86]

Article 15 of the Law on Misdemeanors has the following provisions regarding the
joinder of misdemeanors:
(1) If more than one misdemeanor is committed through a single act and
the provisions regarding these misdemeanors only require imposing an
administrative fine, the offender shall be sanctioned with the heaviest
administrative fine. In cases where there are provisions requiring other

9. Proposed Administrative Sanction
As per Article 15 (6) of the Law on Biosafety, those who violate the obligations in
Article 7 are sanctioned with an “administrative fine of 10,000 Turkish Liras to
30,000 Turkish Liras”

administrative sanctions than administrative fine, each one of these sanctions

Here, the administrative fine was set out “proportionally”. This provision is

is imposed on the offender.

in conformity with the Law on Misdemeanors. Article 17 (1) of the Law on

(2) In cases where the same misdemeanor is committed more than once, separate
administrative fines are imposed on the offender for each misdemeanor. For
misdemeanors that can be committed through continuous acts, the acts are
treated as a single act until a decision on administrative sanction is made.
(3) If an act is defined both as a misdemeanor and an offence, sanction can be
imposed on the offender only for the offence. However, the offender ma also
be subject to sanction for the misdemeanor in cases where imposing sanction
for the offence is not possible.

Misdemeanors states, “administrative fine may be fixed or proportional”. The
same article (art.17/2) also indicates, “Administrative fine can also be determined
according to the upper and lower limits in the law”. By the upper and lower limits,
proportional administrative fine is meant.
Article 15 (6) of the law requires setting an upper and lower limit and determining
an administrative fine between these two limits. The principle of “proportionality”
should be observed while setting the amount of the fine. Indeed, Article 17 (2) of the
Law on Misdemeanors also requires implementing the principle of proportionality:
“Administrative fine can also be determined according to the upper and lower
limits in the law. While determining the amount of the fine, the extent to which the

[84] Article 43- (1) Where a person commits the same act, more than once, against a person, at different
times in the course of carrying out a decision to commit an offence, a single penalty shall be given. However,
the penalty to be imposed in respect of that offence shall be increased by one quarter to three quarters.

committed misdemeanor is unjust is taken into consideration together with the fault
and financial status of the offender.”

[85] Article 44- (1) A person who commits more than one offence through a single act shall only be
sentenced for the offence with the heaviest penalty.
[86] KOCA/ÜZÜLMEZ, ibid., p.400.
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[87] ÖZEN, Gıda Hukuku, p.149.
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According to this provision, it is required to take account of the fault and financial
status of the offender as well as the extent to which the committed misdemeanor is
unjust while setting the amount of administrative fine between the upper and lower
limits. For example, an act committed by negligence must be punished with a less
amount of administrative fine compared to an act committed with intent.

As per Article 15 (9) of the Law on Biosafety, the public prosecutor is the authorized
body to impose administrative fines on the perpetrators of the abovementioned
misdemeanors. The provisions of this article are in conformity with the Law on
Misdemeanors. Indeed, Article 23 (1) of the Law on Misdemeanors states, “Public

As a reflection of the principle of “proportionality” which is one of the criteria used

prosecutors are authorized to decide on the imposition of an administrative

to limit fundamental rights and freedoms in Article 13 of the Constitution of Turkey,

sanction for a misdemeanor in cases where it is clearly stated in the law”. It is also

there must be adequate proportionality (proportionnalité) between the act and the

clearly stated in Article 15 (9) of the Law on Biosafety that public prosecutors are

administrative sanction imposed for that act . For a minor act, setting the amount

authorized.

[88]

of fine based on the upper limit would be against the law.

Article 21 of the Law No. 5235 on Establishment, Competences and Duties of the

Indeed, the Council of State inspects whether the principle of “proportionality” has

First Instance Courts and the Regional Courts of Appeal has the following provisions

been followed in the imposition of disciplinary sanctions: “…The presence of a

regarding the selection of the authorized Public Prosecutor’s Office:

fair balance between the act of an officer and the disciplinary punishment inflicted
for that act constitutes one of the essential foundations of disciplinary law. When
creating such balance, the factors such as the course of the act, the presence of
intent and the effect of involuntary factors on the act must be taken into account…
”[89].
The same rule also applies to the administrative sanctions specified in the Law on
Biosafety. While imposing an administrative fine of “10,000 Turkish Liras to 30,000
Turkish Liras” on the relevant corporate body, the reason why a fine equal or close
to the upper limit have been set must be stated. Otherwise, the sanction is against
the law.
[88] CHAPUS,René, Droit Administratif Général, C.II, !5th Edition, Paris 2001, p.340; GÖZÜBÜYÜK A.
Şeref/TAN Turgut, İdare Hukuku, C.I, Genel Esaslar, 2nd Edition, Ankara 2001, p.821; AKYILMAZ Bahtiyar/
SEZGİNERMurat/KAYA Cemil, Türk İdare Hukuku, 2nd Edition, Ankara, p.606.
[89] The Eighth Chamber of the Council of State, E.1995/3680, K.1997/3928, DD.96, p.409; The Twelfth
Chamber of the Council of State, E.2009/6013, K.2012/1684: “… There must be a fair balance between
the act of an officer and the disciplinary punishment inflicted on the relevant officer for that act by the
authorized bodies. When creating such balance, the factors such as the course of the act, the presence of
intent and the effect of involuntary factors on the act must be taken into account…”; The Eighth Chamber
of the Council of State, E.1995/3680,K.1997/3928,T.11.12.1997: “…Dispute is the result of the legal transaction
punishing the plaintiff by retaining the promotion for a period of 1 year when the plaintiff has not been at
work for 4.5 consequent days without any excuse. Establishig a fair balance between the act of an officer
and the disciplinary punishment inflicted on the relevant officer for that act and taking account of the issues
such as the course of the act, the presence of intent and the effect of involuntary factors on the act... …”.
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10. Decision-Making Authority

Public prosecutors shall have jurisdiction within the administrative borders of the
provincial capital or district in which they are located and those of the districts
judicially attached to it.
Chief public prosecutors in post within the borders of metropolitan municipalities
shall have jurisdiction within the area of jurisdiction of the criminal courts of this
locality. However, the provision of the above paragraph shall apply in cases falling
under the jurisdiction of the aggravated felony courts and other criminal courts
established by means of special laws that are situated within the territory of the
metropolitan municipality.

11. Period of Payment
Article 15 (9) of the Law on Biosafety states, “Administrative fine charged according
to the Law is paid within one month after its notification”. This provision does not
mention whether a discount applies to cash payment or payment in installments.
Therefore, the related provisions in the Law on Misdemeanors will be taken as a
basis. The related provisions are as follows:

103

-

If the financial status of a person is not good enough, the administrative fine

subject to sanction.[92]. The abovementioned act can be committed intentionally or

may be decided to be paid in four equal installments within a period of one year,

involuntarily. The same act can also be committed by negligence or in the form of

provided that the first installment is paid in advance. If the installments are not

comissive act

paid timely and duely, all of the remaining fine is collected from the payer (Law
on Misdemeanours, art.17/3).
-

Before filing an appeal against an administrative fine, three out of four of the
fine is collected from the payer. Advance payment does not affect the person’s
right to appeal against the decision (Law on Misdemeanors, art.17/6).

[93]

.

The act that is subject to administrative fine in Article 15 (7) of the Law on Biosafety
is defined as the “contained use of GMOs and products thereof contrary to the rule
of this law”.
Here, it is important to dwell on the terms “contained area” and “conditions for
contained use”.
Contained Area: The concept of contained area is defined in the Regulation. Article 4
(1) (z) of the Regulation defines it as follows: “Controlled laboratories and production

C. ADMINISTRATIVE FINES FOR CONTAINED USE OF GENETICALLY MODIFIED
PRODUCTS
Article 15 (7) of the Law on Biosafety states the following: “Those who exercise
contained use of GMOs and products thereof contrary to the rule of this law are
sanctioned with an administrative fine of 10,000 Turkish Liras provided that their
actions do not constitute an offence.”.

or products on human, animal and plant health, environment and biodiversity are
completely prevented by means of biological, chemical and physical interventions”.
Contained Use: Contained use is defined both in the law and regulation. Article
(2) (1) (o) of the Law on Biosafety defines contained use as follows: “Any operation
involving GMOs, undertaken within a controlled facility or laboratory having in
place biological, chemical and physical measures that totally prevent their potential

This provision sets out third type of misdemeanor in the Law on Biosafety. The

negative effects on human, animal and plant health, environment and biodiversity”.

details about this misdemeanor are given below:

The same definition is also used in Article 4 (1) (aa) of the Regulation.

1. The Acts Subject to Sanction

Conditions for Contained Use: Article 3 (1) of the Law on Biosafety states, “contained
use of GMOs and products thereof and genetically modified microorganisms are

To impose an administrative sanction for committing a misdemeanor, first there

permitted in accordance with the results of scientific risk assessments”. The permit

must be an “act” that constitutes a misdemeanor. Without an act (behavior-action),

is given by the Ministry upon the decision of the Biosafety Board.

sanction is out of question[90]. In this sense, an act is defined as, “a behavior exhibited
in the outside world by one’s own will and directed towards accomplishing a certain
result.”[91]. According to this definition, a human behavior must be the result of one’s
own will and directed towards a certain goal in order to be defined as an act and
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facilities in which the potential negative effects of genetically modified organisms

As per Article 3 (11) of the Law, “Permission is obtained from the Ministry for
GMOs or products thereof to be imported for the purpose of scientific research
by institutions authorized to carry out such research. Import is performed in
compliance with the conditions stated in the written permit. For the contained use

[90] KOCA Mahmut/ÜZÜLMEZ İlhan, Türk Ceza Hukuku Genel Hükümler, Ankara 2008, p.110.

[92] ÖZGENÇ, ibid., p.172.

[91] ÖZGENÇ İzzet, Türk Ceza Hukuku Genel Hükümler, 3rd Edition, Ankara 2008, p.171.

[93] KOCA/ÜZÜLMEZ, ibid., p.110-111; ÖZGENÇ, ibid., p.174.
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for experimental purposes of GMOs and products thereof and genetically modified

In conclusion, the contained use of GMOs and products thereof against the

microorganisms, those who are carrying out these works must meet the contained

abovementioned rules will constitute the misdemeanor set out in Article 15 (7) of

use standards and conditions, and measures to be applied in case accidental

the Law since the said Article states, “Those who exercise contained use of GMOs

release into the environment must be in place. It is obligatory to keep the Ministry

and products thereof contrary to the rule of this law...”

informed of the experimental works and their results”.
Article 3 of the Law also states that the conditions for contained use of GMOs
and products thereof and genetically modified microorganisms are defined in the
Biosafety Board’s decision.

2. Nature of the Act
Article 7 of the Law on Misdemeanors states, “A misdemeanor can be committed
by negligence or in the form of comissive act. The presence of a legal obligation for
committing a certain comissive act is required for the existence of a misdemeanor

Article 7 of the Regulation sets out the following criteria for research and
development:
-

-

-

Application is not necessary for GMO-related national research and development

committed by negligence”.
Commissive acts refer to acts such as gestures and talking, while negligent act
refers to failing to fulfill an obligation required by the laws[94].

activities. However, the Ministry must be informed of the intent and result of the

Article 15 (7) of the Law on Biosafety states the following: “Those who exercise

research and development activities.

contained use of GMOs and products thereof contrary to the rule of this law...” We

Permission is obtained from the Ministry for GMOs and products thereof that

think that the act of contained use against the rules for contained used set by the

will be imported for research, development and instruction purposes.

Law can be committed both by negligence and in the form of commissive act. For

The General Directorate of Agricultural Research and Policies (TAGEM)
concludes the permission process within a period of fifteen days and submits

instance, the act of releasing GMOs by negligence may be sufficient to constitute a
misdemeanor.

the permission document to the relevant person to be submitted to the
customs administration for the completion of import related procedures.
Import formalities are completed in accordance with the criteria specified in
the permission document.

3. Perpetrator of a Misdemeanor
Article 15 (7) of the Law on Biosafety states, “Those who exercise contained use
of GMOs and products thereof contrary to the rule of this law...”. As per the article,

-

The amount of materials to be imported is determined by TAGEM.

“anyone” can be the perpetrator of this misdemeanor. In other words, anyone

-

The Ministry is informed of the result within three months after the completion

who violates the rules set out by the law regarding the contained use of GMOs

of national research and development activities with the GMOs and products

and products thereof can be the perpetrator of this misdemeanor. For example, a

thereof that have been permitted to be imported.

person who does not inform the Ministry about the activities conducted in the home

Article 10 of the Regulation also includes the rules regarding the contained use of
genetically modified microorganisms.

country and exercises contained use of the products imported without a permit is
the perpetrator of the abovementioned misdemeanor.
[94] ÖZGENÇ, ibid., p.214.
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4. Lack of Offence
Article 15 (7) of the Law on Biosafety states, “Those who exercise contained use
of GMOs and products thereof contrary to the rule of this law are sanctioned with
an administrative fine of 10,000 Turkish Liras provided that their actions do not
constitute an offence”.
As can be seen, it is clearly stated that the administrative fine can be imposed
on the relevant parties “provided that their actions do not constitute an offence”.
Accordingly, the related action should not constitute an offence in order to impose
an administrative fine for misdemeanors. If the related act constitutes an offence,
penalty will be imposed instead of administrative fine.

Intent: Article 21 (1) of the Turkish Criminal Code No. 5237 defines intent as
“knowingly and willingly conducting the elements in the legal definition of an
offence”. As can be understood from the definition, intent is comprised of the
elements of “knowing” and “willing”. Thus, a perpetrator must both know the
elements in the legal definition of an offence and be willing to conduct them[96].
Negligence: As per Article 22 of the Turkish Criminal Code No. 5237, negligence is
divided into two: conscious and unconscious negligence. Unconscious negligence
is defined as “conducting an act without foreseeing the consequencesas stated
in the legal definition of the offence, due to a failure to discharge a duty of care
and attention” (art.22/2). On the other hand, “an act is conducted with conscious
negligence when the consequenceis foreseen but is not desire” (art.22/3). It is

This provision is in compliance with the Law on Misdemeanors. Article 15 (3)

also stated that, in the case of conscious negligence, the penalty for the negligent

of the Law on Misdemeanors states the following: “If an act is defined both as

offence shall be increased by one-third to one-half (art.22/3).

a misdemeanor and an offence, sanction can be imposed on the offender only
for the offence. However, the offender may also be subject to sanction for the
misdemeanor in cases where imposing sanction for the offence is not possible”.

In criminal law, committing an offence with intent is the main concern, while
negligence is an exception. In other words, if there is an explicit provision in the
law, an act committed by negligence is subject to sanction. Indeed, Article 22 (1)

According to the abovementioned provisions, if the breach of the rules regarding

of the Turkish Criminal Code states, “Acts conducted with recklessness shall be

the contained use of GMOs and products thereof constitutes one of the offences set

subject to a penalty only where explicitly prescribed by law”.

out in Article 15 of the Law, the perpetrator will not be subject to an administrative
fine. However, in cases where an act constitutes an offence, but imposing penalty
for the offence is not possible for whatever reason, we think the perpetrator can be
sanctioned with an administrative fine.

Article 9 of the Law on Misdemeanors states as follows: “Misdemeanors can be
committed both with intent and by negligence unless otherwise explicitly prescribed
by law”. There is no clear explanation in Article 15 (7) of the Law on Biosafety about
whether the abovementioned misdemeanor can be committed by intent. In this
sense, the misdemeanour specified in Article 15 (7) of the Law on Biosafety can

5. Moral Elements of Misdemeanors

be (breach of the obligations in Article 7 of the Law) can be the result of both a
commissive and negligent act[97].

Moral element of a crime refers to the moral relationship between the act and the
perpetrator[95]. If there is no such relationship between the act and the perpetrator,
the behavior is not legally considered as an act and is not subject to any sanction.
The moral elements refer to “intent” and “negligence”.
[96] KOCA/ÜZÜLMEZ, ibid., p.165.
[95] KOCA/ÜZÜLMEZ, ibid., p.157; ÖZGENÇ, ibid., p.225.
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[97] KOCA, ibid., p.125.
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6. Jointly Committed Offences
Although an act that is subject to sanction is usually committed by a single person,
it may also be committed directly or indirectly with participation of more than one
person in different ways. In such cases, provisions regarding “jointly committed
offences” apply and the participators of the act are subject to[98].

The Law on Biosafety does not have any provisions regarding jointly committed
offences. Thus, the relevant provisions set out in the Law on Misdemeanors will
apply. If the misdemeanor set out in Article 15 (7) of the Law on Biosafety is the
result of a joint commission by more than one person, then the perpetrators are
subject to administrative sanctions within the framework of the rules for jointly
committed offences set out in Article 14 of the Law on Misdemeanors.

Participation in a crime is divided into two as “principal involvement” and
“complicity”[99]. Article 37 (1) of the Turkish Criminal Code No. 5237 states as
follows: “Each one of the persons who jointly execute the act defined as crime in

7. Attempt

the law is responsible from its legal consequences as the offender”. In the law,

The acts subject to sanction are usually committed within a certain period of time.

complicity is divided into two as “incitement” (art.38) and “assistance” (art.39).

The offender decides to commit an act, performs the preparatory acts and finally

Participation in committing misdemeanors is set out in Article 14 of the Law on
Misdemeanors:
(1) Each of the participants of a misdemeanor shall be defined as the offender
and sanctioned with an administrative fine.

has not been completed due to circumstances beyond the offender’s control, the
person involved is culpable for the attempt. Therefore, attempt is a legal situation
that takes place during the period from the beginning to the end of the performance
of an act.[101] As per Article 35 of the Turkish Criminal Code, attempt is defined as

(2) In cases where the criterion of possessing the proscribed perpetration

follows: “Any person who begins to directly act, with the appropriate means and

qualifications is sought, the person who has been involved in the commission

with the intention of committing an offence, but has been unable to complete such

of a misdemeanor, but does not have the characteristics of an offender shall

offence due to circumstances beyond his control, shall be culpable for the attempt”.

be defined as the offender and be sanctioned with an administrative fine.

As can be seen, in order for a person to be culpable for the attempt, there must be

(3) In order to constitute a misdemeanor, it is sufficient that the act is unlawful
and committed intentionally. Each person participating in the commission of a

an intention of committing an offence. The phrase “with the intention of committing
an offence” means that.

misdemeanor shall be sanctioned with an administrative fine, irrespective of

Article 13 of the Law on Misdemeanors has the following provisions regarding the

whether the other individuals are liable or not.

attempt: “Attempt to commit a misdemeanor is not subject to penalty, save for

(4) If any act, defined as an offence for the person possessing the proscribed

the situations for which there are provisions in the law stating that such attempt is

perpetration qualifications required for such offence, but as a misdemeanor

punishable. In such cases, the provisions in the Turkish Criminal Code regarding

for other individuals, is committed jointly by individuals who possess or do

criminal attempt and voluntary abandonment shall apply in terms of misdemeanors”.

not possess these qualifications, the provisions regarding “jointly committed
offences” shall apply.
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performs the acts of committing an offence[100]. If an act began to be performed, but

According to this article, committing misdemeanors in principle is not subject
to administrative sanction. Exceptionally, the same law is likely to require

[98] KOCA/ÜZÜLMEZ, ibid., p.362.

[100] ÖZGENÇ, ibid., p.420; KOCA/ÜZÜLMEZ, ibid., p.337.

[99] KOCA/ÜZÜLMEZ, ibid., p.365.

[101] KOCA/ÜZÜLMEZ, ibid., p.337.
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administrative sanction on committing misdemeanors. In such cases, the provisions

Article 15 of the Law on Misdemeanors has the following provisions regarding the

regarding attempt in the Turkish Criminal Code will apply to the act of committing

joinder of misdemeanors:

misdemeanors. Considering that only the attempts to commit offences with intent

(1) If more than one misdemeanor is committed through a single act and

are subject to penalty in the Turkish Criminal Code, then only the attempts to

the provisions regarding these misdemeanors only require imposing an

commit misdemeanors with intent can be subject to administrative sanctions.

administrative fine, the offender shall be sanctioned with the heaviest

Article 15 (7) of the Law on Biosafety does not have any clear provisions about the
attempt. Thus, no administrative sanction will be imposed on the perpetrator for an
attempt to commit the misdemeanors in Article 15 (7) as per Article 13 of the Law
on Misdemeanors.

administrative fine. In cases where there are provisions requiring other
administrative sanctions than administrative fine, each one of these sanctions
is imposed on the offender.
(2) In cases where the same misdemeanor is committed more than once, separate
administrative fines are imposed on the offender for each misdemeanor. For
misdemeanors that can be committed through continuous acts, the acts are

8. Joinder of Offences

treated as a single act until a decision on administrative sanction is made.

Criminal law sets out the principle of actual joinder of offences. Actual joinder of

(3) If an act is defined both as a misdemeanor and an offence, sanction can be

offences is defined as follows: “The number of offences is equal to the number

imposed on the offender only for the offence. However, the offender ma also

of acts and the number of penalties is equal to the number of offences”[102]. This

be subject to sanction for the misdemeanor in cases where imposing sanction

means that each offence is independent and subject to separate penalties.

for the offence is not possible.

“Successive offences” and “conceptual joinder” are also considered to be exceptions
of actual joinder of offences. Successive offences (Turkish Criminal Code, art.43[103])
are those that are committed more than once, against a person in the course of
carrying out a decision to commit an offence. In the case of successive offences,
a single penalty is given to the offender; however, the penalty to be imposed in
respect of that offence is increased by one quarter to three quarters. On the other
hand, conceptual joinder (art.44[104]), refers to more than one offence committed
through a single act and the offender is only sentenced for the offence with the
heaviest penalty

Article 15 (7) of the Law on Biosafety does not have any clear provisions about the
joinder of offences. Thus, the provisions in Article 15 of the Law on Misdemeanors
will be taken as a basis.
Since Article 15 (7) of the Law on Biosafety only requires the imposition of a fixed
administrative fine of 10,000 Turkish liras, separate sanctions will be imposed
for each misdemeanor. In other words, the provisions regarding actual joinder of
misdemeanors will apply.

[105]

.
9. Proposed Administrative Sanction

[102] ÖZGENÇ, ibid., p.407; KOCA/ÜZÜLMEZ, ibid., p.399.
[103] Article 43- (1) Where a person commits the same act, more than once, against a person, at different
times in the course of carrying out a decision to commit an offence, a single penalty shall be given. However,
the penalty to be imposed in respect of that offence shall be increased by one quarter to three quarters.
[104] Article 44- (1) A person who commits more than one offence through a single act shall only be
sentenced for the offence with the heaviest penalty.

Article 15 (7) of the Law on Biosafety states, “Those who exercise contained use
of GMOs and products thereof contrary to the rule of this law are sanctioned with
an administrative fine of 10,000 Turkish Liras provided that their actions do not
constitute an offence”.

[105] KOCA/ÜZÜLMEZ, ibid., p.400.
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As can be seen, the sanction for the misdemeanor in this Article has been
determined as a “fixed” “administrative fine of 10,000 Turkish Liras”. This
provision is in conformity with the Law on Misdemeanors. Article 17 of the Law on
Misdemeanors states that the administrative fine can be “fixed” or “proportional”.
The abovementioned Article requires a fixed administrative fine.

11. Period of Payment
Article 15 (9) of the Law on Biosafety states, “Administrative fine charged according
to the Law is paid within one month after its notification”. This provision does not
mention whether a discount applies to cash payment or payment in installments.
Therefore, the related provisions in the Law on Misdemeanors will be taken as a
basis. The related provisions are as follows:

10. Decision-Making Authority

-

may be decided to be paid in four equal installments within a period of one year,

As per Article 15 (9) of the Law on Biosafety, the public prosecutor is the authorized

provided that the first installment is paid in advance. If the installments are not

body to impose administrative fines on the perpetrators of the abovementioned

paid timely and duly, all of the remaining fine is collected from the payer (Law

misdemeanors. The provisions of this article are in conformity with the Law on

on Misdemeanors, art.17/3).

Misdemeanors. Indeed, Article 23 (1) of the Law on Misdemeanors states, “Public
prosecutors are authorized to decide on the imposition of an administrative

If the financial status of a person is not good enough, the administrative fine

-

Before filing an appeal against an administrative fine, three out of four of the

sanction for a misdemeanor in cases where it is clearly stated in the law”. It is also

fine is collected from the payer. Advance payment does not affect the person’s

clearly stated in Article 15 (9) of the Law on Biosafety that public prosecutors are

right to appeal against the decision (Law on Misdemeanors, art.17/6).

authorized.
Article 21 of the Law No. 5235 on Establishment, Competences and Duties of the
First Instance Courts and the Regional Courts of Appeal has the following provisions
regarding the selection of the authorized Public Prosecutor’s Office:

II. COMMON PROVISIONS
In the previous sections, we have discussed each type of misdemeanors in the Law

Public prosecutors shall have jurisdiction within the administrative borders of the

on Biosafety and their elements. Now we will try to explain the common provisions

provincial capital or district in which they are located and those of the districts

that apply to all misdemeanors.

judicially attached to it.
Chief public prosecutors in post within the borders of metropolitan municipalities
shall have jurisdiction within the area of jurisdiction of the criminal courts of this
locality. However, the provision of the above paragraph shall apply in cases falling
under the jurisdiction of the aggravated felony courts and other criminal courts
established by means of special laws that are situated within the territory of the
metropolitan municipality.

1. Justified Decision to Impose Sanction
In general, a legal transaction can be defined as the declaration of intent to bring
about a legal effect[106]. In administrative law, “administrative transactions” which
form the basis of administrative activities are the most distinctive type of legal
transactions[107]. Activities of the executive, legislative and judicial bodies to meet
[106] ONAR Sıddık Sami, İdare Hukukunun Umumi Esasları, İstanbul 1966, C.I, p.274-275.
[107] ERKUT Celâl, İptal Davasının Konusunu Oluşturması Bakımından İdarî İşlemin Kimliği, Ankara 1990,
p.9; ÇAĞLAYAN Ramazan, İdarî Yaptırımlar Hukuku, Ankara 2006, p.69.
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the common, daily and constant needs of societies constitute the administrative

transactions. However, some laws or regulations particularly require some

function, while the transactions within the scope of this function constitute the

transactions to be reasoned[115]. There is no clear provision in the Law on Biosafety

administrative transactions[108].

regarding the reasoning.

There is almost an agreement on that the administrative sanctions imposed for

It is indicated that the reasons for disciplinary punishments which constitute a type

misdemeanors are also administrative transactions

. Accordingly, administrative

of administrative sanction must be stated in the transaction text. In other words,

sanctions are the decisions rendered by the administrative authorities which

the decisions on disciplinary punishments must be reasoned[116]. The administrative

have the characteristics of administrative sanctions[110]. The precedents of

sanctions set out in the Law on Biosafety must also be reasoned. In other words,

judicial bodies also confirm that administrative sanctions are administrative

there should be no hesitation about the requirement of clearly indicating the

transactions. The Turkish Constitutional Court defined administrative sanctions

reasons for the decision in the transaction text.

[109]

as “a direct transaction of the administration” in its decision dated 1996

. The

[111]

Turkish Court of Jurisdictional Disputes indicated in its decision of 1990 that
“administrative penalties have the characteristics of administrative transactions
since they are imposed and implemented by the administrative organs based on
the administrative procedures”[112]. Besides, the act of seizure is defined as “an
administrative transaction based on the laws” in the Council of State Decision of
1990[113].
Since administrative sanctions are also administrative transactions, they should
be addressed in terms of the principle of reason, just like the other administrative
transactions.

2. Statute of Limitations
When an act that is subject to sanction as per the laws is committed, the state
uses its authority to impose sanctions by means of starting a prosecution against
the perpetrator and imposing the related sanction. However, the state sometimes
renounces its authority to impose sanction after a certain period of time. The
deadline of this period is called the statute of limitations[117].
There is no provision in the Law on Biosafety regarding the statute of limitations,
which means the provisions of the Law on Misdemeanors will apply where

Reason means notifying in written of the material or legal events that prompt an

necessary. In the Law on Misdemeanors, the concept of the statute of limitations is

administration to perform a transaction in the transaction text[114]. In the Turkish

set out in Article 20 as “the statute of limitations for investigations” and in Article

laws, there is no general regulation regarding the reasoning of administrative

21 as “the statute of limitations for performance”.

[108] ÇAĞLAYAN, Yaptırımlar, p.69.
[109] ÖZAY İl Han, İdarî Yaptırımlar, İstanbul 1985, p.36; DONAY Süheyl, Para Cezaları, İstanbul 1972,
p.157; MUTLUER Kamil, Vergi Ceza Hukuku, Eskişehir 1979, p.44; GÜNEŞ Turan, Türk Pozitif Hukukunda
Yürütme Organının Düzenleyici İşlemleri, Ankara 1965, p.107; YARSUVAT Duygun, “Trafik Suçları, Cezaları
ve Uygulanmasında Yeni Sorunlar”, İÜHFM, C.50, 1984, Issue.1-4, p.171.

[113] The Tenth Chamber of the Council of State, E.1988/222, K.1990/2803, T.26.11.1990, DD.82-83, p.930.

[115] For instance, Article 13 of the Radio and Television Law of Turkey No. 2954 states, “In cases required
by national security and public order or where the General Manager has lost the qualifications of being a
public officer, committed a heavy neglect of duty or violated his/her impartiality, he/she is dismissed upon
the proposal by the Radio and Television Supreme Council and the Council of Ministers’ decision if these
circumstances are stated with their reasons”. Moreover, Article 54 of the Law No. 4054 on Protection of
Competition also states, “Time limitations concerning the decisions of the Competition Board commence
as of the date of notification of the decision with its reasoning to the parties”.

[114] GÖZÜBÜYÜK A. Şeref/TAN Turgut: C.I, İdare Hukuku, Ankara 1999, p. 400; AKYILMAZ Bahtiyar, İdarî
İşlemin Yapılış Usulü, p. 200.

[117] KOCA/ÜZÜLMEZ, ibid., p.544.

[110] ÖZAY, Yaptırımlar, p.40.
[111] Turkish Constitutional Court, E.1996/48, K.1996/41, T.23.10.1996.
[112] Turkish Court of Jurisdictional Disputes, E.1990/6, K.1990/6, K.20.4.1990.
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[116] CHAPUS René, Droit Administratif Général, 15rd Edition, C.II, Paris 2001. p.341-342.
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a. Statute of Limitations for Investigations
Similar to the “limitation of actions” in criminal law, the “statute of limitations

the statutes of limitations for the related offence apply (art.20/5).

for investigation” prevents launching an investigation for a misdemeanor after

Within the framework of these provisions, we can determine a statute of

a specific period determined by law has passed since the commission of the

limitations for the misdemeanors set out in the Law on Biosafety.

misdemeanor. At the end of this period, no investigation can be launched, thus
no administrative sanction can be imposed. This is clearly stated in the Law on

- Article 15 (5) of the Law No. 5977 on Biosafety states, “In the event that the

Misdemeanors as follows: “When the statute of limitations for investigation expires,

acts defined in the present Article are committed within the activities of a

the perpetrator cannot be sanctioned with an administrative fine for the related

corporate body and benefit of corporate body, the corporate body in question

misdemeanor” (Law on Misdemeanors, art.20/1).

is sanctioned with an administrative fine of 100,000 to 200,000 Turkish Liras.”

The provisions regarding the statute of limitations for investigations are set out in

Here, the offences committed by individuals constitute a misdemeanor for

Article 20 of the Law on Misdemeanors. The basic provisions are as follows:

the corporate bodies and the related corporate bodies are sanctioned with

Statutes of Limitations for Investigations[118]:

body depends on the conviction of the perpetrators of the offences set out

a) The statutes of limitations for fixed administrative fines are as follows (art.20/2):
- Five years for misdemeanors that require an administrative fine of 100,000 or
more Turkish liras,
- Four years for misdemeanors that require an administrative fine of 50,000 or
more Turkish liras,
- Three years for misdemeanors that require an administrative fine of less than
50,000 Turkish liras,
b) The statute of limitations is eight years for misdemeanors that require
proportional administrative fines (art.20/3)[119].
[118]
Article 20/2: “However, no decision on an administrative sanction can be rendered unless
an administrative fine is imposed and communicated until the last day of the calendar year following the
date when the act which is set out in the Military Law No. 1111 (except for Article 89), the Statute No.
2839: Parliamentary Elections, the Highway Traffic Law No. 2918, the Law No. 2972 on Elections in Local
Administrations, the Law No. 3376 Regarding Referendums on Constitutional Amendment, the Road
Transport Act No. 4925, the Law No. 5490 on Civil Registration and the Law No. 6001 on the Organisation
and Duties of the General Directorate of Highways and is subject to administrative fine has been committed. Those already rendered become null and void.
[119]
The Law on Misdemeanours proposes a statute of limitations only for administrative fines.
There is no statute of limitations for the other administrative sanctions. It is a lack in the law and must be
fixed through an amendement to the law.
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c) In cases where an act that results in a misdemeanor also constitutes an offence,

an administrative fine. Imposition of an administrative fine on a corporate
in the Law. Therefore, the statute of limitations for the offences in Article 15
(5) of the Law on Biosafety is taken as valid for launching an investigation for
the misdemeanors (Law on Misdemeanors, a... In other words, the statutes
of limitations for the offences in Article 15 of the Law also apply to the
abovementioned misdemeanors.
- Article 15 (6) of the Law on Biosafety states, “Applicants who fail to fulfill
their obligations under Article 7 of the present Law are sanctioned with an
administrative fine of 10,000 Turkish Liras to 30,000 Turkish Liras for each
failure provided that their actions do not constitute an offence”.
This paragraph requires a proportional administrative fine for the related
misdemeanors. Thus, the statute of limitations for launching an investigation
will be eight years (Law on Misdemeanors, art.20/3).
- Article 15 (7) of the Law on Biosafety states the following: “Those who
exercise contained use of GMOs and products thereof contrary to the rule
of this law are sanctioned with an administrative fine of 10,000 Turkish Liras
provided that their actions do not constitute an offence.”.
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This paragraph requires imposition of a fixed administrative fine. Since the proposed

issue clearly as follows: “In the event that the statute of limitations for performance

fine is less than 50,000 Turkish liras, the statute of limitations for launching an

has expired, the decision on the imposition of administrative fine or transfer of

investigation is three years.

ownership to the public becomes null and void.”

Beginning of the limitations period: The Law on Misdemeanors includes the

Statutes of Limitations for Performance:

following regarding the beginning of the limitations period: “The limitations period
begins with the commission of the act specified in the definition of the misdemeanor
or with the occurrence of theconsequence”.
However, Article 5 (2) of the Law on Misdemeanors states, “A misdemeanor is
deemed to be committed with the perpetrator’s negligence or commissive act. The
time when the consequence of the act occurs is not taken into account”.
The two provisions above contradict each other. This contradiction should be
eliminated and Article 20 should be harmonized with Article 5 (2). These two
articles should be interpreted together and the statute of limitations for launching

a) Seven years if an administrative fine of 50,000 Turkish Liras or more has been
decided,
b) Five years if an administrative fine of 20,000 Turkish Liras or more has been
decided,
c) Four years if an administrative fine of 10,000 Turkish Liras or more has been
decided.
d) Three years if an administrative fine of less than 10,000 Turkish Liras has been
decided.

an investigation should be considered to start on the day when the act is committed.

(e) Ten years for the decision on the transfer of ownership to the public.

The bodies authorized to impose administrative sanction must find out whether the

Since the lower limit for the administrative fine defined for the misdemeanors in

statute of limitations for launching an investigation has passed before taking the
real action. Whether the statute of limitations has expired is also one of the points
that will be taken into account ex officio during the review process of an appeal.

Article 15 (5) of the Law No. 5977 on Biosafety is 100,000 Turkish Liras, the statute
of limitations for performance will be seven years. However, it will be three years
for the misdemeanors in Articles 15 (6) and 15 (7) since the administrative fine
proposed for such misdemeanors starts with 10,000 Turkish Liras.
Article 15 (5) of the Law on Biosafety states the following: “In the event that the

b. Statute of Limitations for Performance

acts defined in the present Article are committed within the activities of a corporate

The “statute of limitations for performance” which is similar to the “criminal

body and benefit of corporate body, the corporate body in question is sanctioned

statute of limitations” in criminal law, gives rise to the inability to impose (perform)

with an administrative fine of 100,000 to 200,000 Turkish Liras according to the

a defined administrative sanction after a certain period of time. The state renounces

severity of the act.”

its authority to impose sanction when the period of time defined in the law is
over[120]. For example, a predetermined administrative fine cannot be collected by
the administration, or ownership cannot be transferred to the public if the statute of
limitations has expired. Indeed, Article 21 of the Law on Misdemeanors states this
[120] KOCA/ÜZÜLMEZ, ibid., p.561.
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Beginning of the limitations period: The limitations period begins as of the beginning
of the calendar year following the year in which the decision has been finalized (Law
on Misdemeanors, art.21/4). However, the statute of limitations does not begin to
run in the event that the administrative sanctions has not started to be imposed or
has failed to be imposed as per the Law (Law on Misdemeanors, art.21/5).
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3. Some Concepts Regarding the Procedure
As pointed out before, the Law on Misdemeanors has many references to the
Turkish Criminal Code about various issues. The general rules for misdemeanors
are based on the provisions in the Criminal Code. Therefore, there is a need to
assess some concepts in criminal law in terms of misdemeanors. We will now
dwell on some of these concepts:
a. Recidivism: In criminal law, recidivism is defined as the act of a person
repeating an offence within a certain period of time after being sentenced for that
offence[121]. Indeed, in Article 58 of the Turkish Criminal Code, recidivism is defined
as “commission of an offence subsequent to a previous finalized conviction”.

b. Suspension: Suspension is defined as staying the state’s authority to give penalty
as well as the stages of trial and execution if the expected consequenceoccurs[125].
In this sense, the practices such as refraining from initiating a criminal case, giving
penalty despite the identification of guilt or executing a defined penalty are within
the scope of the concept of suspension[126].
There are various criminal procedures about suspension in the Turkish laws. Indeed,
there are provisions about suspension of initiating a criminal case (art.171/2 ff.),
deferment of the announcement of a verdict (art.231/5 ff.) and stay of execution in
the Turkish Criminal Procedure Law. It should be noted that suspension is accepted
for the penalties of imprisonment, not for judicial fines in criminal law[127].

Recidivism has two conditions: existence of a conviction and commission of a new

There is no provision in the Law on Misdemeanors about suspension. Therefore,

offence within a certain period of time[122]. In the Criminal Code, a judgement that is

no suspension will be applied for misdemeanors. The no-suspension rule for

subject to recidivism does not require increasing the penalty, but the use of some

administrative sanctions is in conformity with the refusal of acceptance of

special ways of execution[123].

suspension for judicial fines in criminal law.

There is no provision in the Law on Misdemeanors about recidivism, which means

Suspension will not be applied for the misdemeanors specified in Article 15 of

no sanction can be imposed for misdemeanors with regard to the act of recidivism.

the Law on Biosafety. If a misdemeanor in the law is found to be committed, the

However, it should be noted that the lack of provisions in the Law on Misdemeanors

administrative fines proposed for that misdemeanor will be applied and executed.

does not constitute an impediment for other specialized laws on misdemeanors to
include provisions regarding recidivism. Indeed, there are provisions in some of the
laws regarding the act of recidivism in terms of misdemeanors[124]. Since the Law
on Biosafety does not include any provisions about recidivism, no sanction can be
imposed for recidivism in terms of misdemeanors.

c. Complaint: In criminal law, if an offence is committed, the state (public
prosecutor’s office) takes ex officio action. However, prosecution and punishment
of some offences is subject to the complaint of the victim of crime. If the victim does
not file a complaint, no prosecution or punishment can be instituted. Indeed, Article
73 (1) of the Turkish Criminal Code states the following: “Where a person, being
competent to do so, has not filed a complaint within six months of in respect of an
offence where the investigation and prosecution of such is subject to a complaint,

[121] KOCA/ÜZÜLMEZ, ibid., p.492.
[122] KOCA/ÜZÜLMEZ, ibid., p.495.
[123] ÖZGENÇ, ibid., p.695; KOCA/ÜZÜLMEZ, ibid., p.500.
[124] See the Turkish Zoning Law No. 3194, art.42/6: “In case of the repetition of the abovementioned
acts and circumstances during the construction process, administrative fines to be imposed is increased
one fold”; Law No. 3039 on Rice Sowing, art.22: “In the fields to which discontinued irrigation has been
applied, those who do not leave their rice lands completely dry and attempt to open the main furrows
whose water is off for these purposes during the times determined by the rice cultivation commission shall
be sanctioned with an administrative fine of 150 Turkish Liras, and they shall be punished with a water-cut
in case of the repetition of their act”.
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no investigation or prosecution shall be instituted.”
There is no provision in the Law on Misdemeanors about the concept of complaint.
In other words, there is no misdemeanor whose prosecution is subject to complaint.
[125] KOCA/ÜZÜLMEZ, ibid., p.454.
[126] KOCA/ÜZÜLMEZ, ibid., p.454.
[127] ÖZGENÇ, ibid., p.608.
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Hence, the competent authorities take ex officio actions in case of the commission

some of the laws regarding complaint in terms of misdemeanors[130]. Since the

of misdemeanors. However, it should be noted that the lack of provisions in the

Law on Biosafety does not include any provisions regarding reconciliation, the

Law on Misdemeanors does not constitute an impediment for other specialized

misdemeanors set out in this Law will not be subject to the method of reconciliation.

laws on misdemeanors to include provisions regarding the concept of complaint.
Indeed, there are provisions in some of the laws regarding complaint in terms of
misdemeanors[128]. Since the Law on Biosafety does not include any provisions about
complaint, the competent authorities take ex officio actions for the misdemeanors
set out in this Law.

e. Advance Payment: In criminal law, advance payment is a concept that gives
rise to refraining from initiating a criminal case or to the discontinuance of action in
cases where a certain amount of money which has been set within the framework
of the criteria in the law is paid by the perpetrator for the offences that require a
judicial fine or imprisonment for a term not exceeding three months.[131]. Provisions

d. Reconciliation: Reconciliation is a concept with the aim to recover the losses of

regarding advance payment are set out in Article 75 of the Turkish Criminal Code.

the damaging party and restitutes the public order disturbed by minor offences by

According to this Article, advance payment method can be applied to all offences

means of the consensus of the parties (perpetrator-victim)

. The Turkish Criminal

that do not fall within the scope of reconciliation and require judicial fines and the

Procedure Law includes provisions regarding the concept of reconciliation. Article

offences that require a period of imprisonment for a term not exceeding three

253 of the Law sets out the public prosecutor’s right to reconciliation during the

months. When the advance payment is made, a decision to refrain from initiating

investigation process, while Article 254 sets out the court’s right to reconciliation.

a criminal case or discontinue the action is taken[132]. This decision gives rise to an

These articles specify to which offences the reconciliation method can be applied. If

outcome which is not subject to recidivism in terms of the perpetrator and does

reconciliation can be reached between the parties during the investigation process,

not need to be identified in the criminal record. However, it is argued that the new

a decision to discontinue the criminal proceedings or suspend initiating a criminal

Turkish Criminal Code system which adopts in principle the day-fine system does

case can be taken (art.253). If reconciliation is reached during the prosecution

not require advance payment[133].

[129]

phase, a decision to discontinue the action or defer the formal announcement of
the verdict can be made (art.254).

There is no provision in the Law on Misdemeanors about advance payment. However,
there are provisions regarding the reduction of the administrative sanction. Indeed,

There is no provision in the Law on Misdemeanors about reconciliation. However, it

Article 17 (6) of the Law on Misdemeanors states, “Three fourth of the administrative

should be noted that the lack of provisions in the Law on Misdemeanors does not

fine is collected from those who pay it before applying for appeal”.??????

constitute an impediment for other specialized laws on misdemeanors to include
provisions regarding the concept of reconciliation. Indeed, there are provisions in

f. Death of the Perpetrator: The perpetrator of an offence may die after the
commission of that offence. In such cases, a decision on non-prosecution may be
taken during the investigation process or on discontinuance of action during the

[128] See Turkish Commercial Code No. 6102, art.914/4: “Drivers or those having vehicles under their
command or using vehicles for transportation, who have committed the acts specified in paragraph 3, shall
be sanctioned with an administrative fine of 100 to 1,500 Turkish Liras by the law enforcement officers
upon complaint.”; Turkish Condominium Law No. 634, art.34/9: “The name and surname, business and
residence addresses of manager should be hung in a frame beside the entrance door of main property or
on a visible place at the entrance. If this is not done, upon the application made by the relevant person, the
manager or each member of the board of managers is punished with the administrative pecuniary penalty
from fifty Turkish Liras to two-hundred and fifty Turkish Liras by the same court.”.
[129] KOCA/ÜZÜLMEZ, ibid., p.464; ÖZGENÇ, ibid., p.576.
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prosecution process (Turkish Criminal Code, art.64)[134]. However, if the offence is
[130] See Tax Procedure Law No. 213, Additional Sentences 1 to 12.
[131] KOCA/ÜZÜLMEZ, ibid., p.575; ÖZGENÇ, ibid., p.597.
[132] KOCA/ÜZÜLMEZ, ibid., p.579-580; ÖZGENÇ, ibid., p.603 ff.
[133] ÖZGENÇ, ibid., p.606.
[134] KOCA/ÜZÜLMEZ, ibid., p.537.
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jointly committed by more than one person, prosecution or investigation continues
for those other than the deceased person. Other sanctions such as confiscations
are still imposed[135].

4. Indicating Legal Remedies
Article 40 (2) of the Constitution states, “State is obliged to indicate in its proceedings,
the legal remedies and authorities the persons concerned should apply and time

There is no provision in the Law on Misdemeanors about the issue of death. In

limits of the applications.” Two things can be concluded from this provision: First,

theory, it is argued that prohibition of analogy (lex stricta) applies to the provisions

the provision of the constitution can be implemented directly, in other words it is

regarding crime and punishment, while it does not apply to the circumstances that

implemented without the need for legislating a new law.

eliminate criminal relationship[136]. In this case, the provisions regarding the death

Indeed, the Council of State also interprets this Article in the same way: “…Article

of the perpetrator can be applied by analogy to the misdemeanors. The same also

40 (2) of the Constitution does not require any other legal regulation and can

holds true for the misdemeanors in the Law on Biosafety. For the misdemeanors

be implemented directly and it must be implemented primarily. Accordingly, the

committed by legal entities, the end of a legal entity can be associated with the

executive, legislative and judicial bodies, administrative authorities and other public

death of a real person.

institutions and organizations are obliged to indicate in their proceedings the legal

g. Amnesty: It can be defined as a legal action that gives rise to setting aside or
mitigating a penalty imposed, discontinuance of a criminal case or setting aside

remedies and authorities the persons concerned should apply and time limits of the
applications…”[140].

a sentence of imprisonment with all its consequences[137]. The provisions about

The term “state” in the abovementioned article needs to be interpreted in a broad

general amnesty and pardon are set out in Article 87 of the Constitution and Article

sense. In this sense, the state covers the legal entities, all public entities and

65 of the Criminal Law. General amnesty sets aside the criminality of an act, while

unincorporated public administrations as well as the legislative and judicial bodies

pardon does not decriminalize an act, but cancels a penalty totally or partially or

as functional administrations. “..Accordingly, legislative, executive and judicial

changes its type

organs, administrative authorities and other public institutions and organizations

.

[138]

There is no provision in the Law on Misdemeanors about the issue of amnesty. In
theory, it is argued that prohibition of analogy (lex stricta) applies to the provisions

are obliged to indicate in their proceedings the legal remedies and authorities the
persons concerned should apply and time limits of the applications…”[141].

regarding crime and punishment, while it does not apply to the circumstances that

Failure to indicate the legal remedies to be applied and the time limits of the

eliminate criminal relationship

. In this case, the provisions in the Constitution

applications makes the proceeding invalid in terms of the procedure and requires its

and the Criminal Code regarding the issue of amnesty can be applied by analogy

cancellation. It is even stated that failure to indicate the legal remedies constitutes

to the misdemeanors. The same also holds true for the misdemeanors in the Law

a primary procedure error (vice de procédure)[142].

[139]

on Biosafety.

“…For the purpose of ensuring and facilitating that individuals are able to use
their “right of rectification”, which is a constitutional right, to the very end before

[135] ÖZGENÇ, ibid., p.744; KOCA/ÜZÜLMEZ, ibid., p.637.
[136] KANGAL Zeynel T, Kabahatler Hukuku, İstanbul 2011, p.267; ÖZEN Mustafa, İdari Ceza Hukuku, p.150.
[137] KOCA/ÜZÜLMEZ, ibid., p.638.
[138] KOCA/ÜZÜLMEZ, ibid., p.542-543.
[139] KANGAL Zeynel T, Kabahatler Hukuku, Istanbul 2011, p.267; ÖZEN Mustafa, İdari Ceza Hukuku, p.150.
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judicial or administrative authorities due to the extremely scattered legislation, it
[140] The Fourth Chamber of the Council of State, E.2005/134, K.2006/2156, T.3.11.2006
[141] The Fourth Chamber of the Council of State, E.2005/134, K.2006/2156, T.3.11.2006
[142] YILMAZ Dilşat, “İdari İşlemde Başvuru Yolları ve Süresinin Gösterilmesi Gerekliliği Konusunda Karar
İncelemesi”, Kamu Hukuku Arşivi (KHUKA), Year.11, Issue: 99-156, p.154.
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is a constitutional obligation for the state to indicate in all kinds of proceedings

The administrative sanctions proposed for the misdemeanors in Article 15 of the

established by public institutions the legal remedies or authorities the persons

Law on Biosafety are not imposed by administrative authorities and bodies. The

concerned should apply and time limits of the applications, and all legislative,

sanctions for the misdemeanors set out in Article 15 (5) are imposed by the criminal

executive and judicial organs, administrative authorities and other public institutions

courts, while the administrative sanctions in Articles 15 (6) and (7) are imposed by

and organizations are obliged to adhere to this obligation against the binding force

the public prosecutors (Law on Biosafety, art.15/9[146]). In this case, the method of

of the constitution.”[143]

filing an “appeal” is used against the administrative sanctions in Article 15 of the

Article 26 of the Law on Misdemeanors also clearly states, “Any decision on

Law on Biosafety, instead of “remedy”.

administrative sanction is communicated to the person concerned in accordance

Indeed, Article 27 (5) of the Law on Misdemeanors states, “if an administrative

with the provisions of the Notification Law No. 7201 dated 11.2.1959. The legal

sanction is imposed by a court, an appeal is the only remedy against the court’s

remedies or authorities the persons concerned should apply against this decision

decision”, Article 29 (1) states, “an appeal can be filed against the final decision of

and the time limits of the applications are clearly stated in the notification”.

the court in accordance with the Criminal Procedure Law”, and Article 29 (5) states,
“if an administrative sanction is imposed by a heavy criminal court, an appeal can

5. Legal Remedies against Administrative Sanctions
There is no provision in the Law on Biosafety regarding the legal remedies against
administrative sanctions. Therefore, the provisions of the Law on Misdemeanors
will apply where necessary[144]. The Law on Misdemeanors sets out two types of
legal remedies against administrative sanctions: “remedy” (art.27) and “appeal”
(art.29).
The “remedy” set out in Article 27 of the Law on Misdemeanors is a means against
the administrative sanctions imposed by administrative authorities and bodies.
Article 27 (5) of the Law states, “if an administrative sanction is imposed by a court,
an appeal is the only remedy against the court’s decision”. Accordingly, “a person
can apply to the criminal court of peace (criminal judicature of peace[145]) to file
an appeal against administrative fines or administrative sanctions imposed for
transferring ownership to the public within at least fifteen days from the date of
notification or announcement of the decision”.

be filed in accordance with the Criminal Procedure Law”.
According to the abovementioned provisions, an appeal can be filed against an
administrative sanction set out in Article 15 (5) of the Law on Biosafety in accordance
with the Criminal Procedure Law since the sanction is imposed by the trial court as
per Article 15 (9) of the same Law.
Article 268 of the Criminal Procedure Law No. 5271 includes provisions about the
“procedure on appeal”. According to Article 268 (c), “Opposition to the decisions
against the Judge of General Jurisdiction in Criminal Matters shall be inspected
by the Court of First Instance in his district of jurisdiction, and oppositions to
the decisions rendered by this court and its president, if there is more than one
chamber of the Court of First Instance at that location shall be inspected by the
subsequent numbered chamber of the Court of First Instance, and, for the last
numbered chamber, by the first chamber; if there is only one chamber of the Court
of First Instance, by the nearest Court of First Instance”.

[143] The Fourth Chamber of the Council of State, E.2005/134, K.2006/2156, T.3.11.2006.
[144] For the legal remedies, see ÇAĞLAYAN, İdarî Yaptırımlar Hukuku, Ankara 2006, p.80 ff.; ÖZEN
Mustafa, İdarî Ceza Hukuku, Ankara 2013, p.156 ff.
[145] Since the criminal courts of peace have been transformed into criminal judicature of peace, the
authorities to apply are the criminal judicatures of peace. ÖZEN, Gıda Hukuku, p.152.
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[146] Art.15/9: “The court is responsible for determining the administrative sanctions under subparagraph
5 and the public prosecutor is responsible for determining the administrative sanctions under subparagraphs 6 and 7 of the present Law”.
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The administrative sanctions set out in Articles 15 (6) and 15 (7) of the Law on
Biosafety are imposed by the Public Prosecutors. The legal remedies and
authorities to be applied against the administrative sanctions imposed by Public
Prosecutors are not clearly stated in the Law on Misdemeanors. We are of the
opinion that, in such cases, the provisions in Article 173 of the Criminal Procedure
Law titled “opposition against the decision of the public prosecutor” will apply to
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